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COUNTY or SUFFOLK, 


LORD HIGH CHANCELLOR , 


OF 


GREAT BRITAIN.” 


My LokD, 


Have in the following Work aa to 
digeſt and elucidate the various Branches 
of Proceedings in that Court where you moſt 
hondurabiy prefide; I have added to them 
.numerous Reſolutions and Determinations, to 
ſhew ypon what Grounds moſt of thoſe Pro- 
ccedings are eſtabliſhed and ſupported. My 
Endeavours have been to render the Praclice 
of the Court more eaſy, by making it better 
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DEDICATION. 


and more readily known; and I flatter my- 
ſelf that your Lordſhip, who is always diſ- 
poſed to encourage every uſeful Deſign, will 
pardon my. Errors and Defects for the Sake of 
my Intention. If this Performance ſhould 
find a favourable Reception from your Lord 
ſhip, my Ambition will be gratified, and” my 
Pains and Attention in compiling it fully 
| © recompenced by the Honour which Your 
Lordſhip's Approbation will confer on 


My Lord, 
nage 
Your Lordſhip's moſt devoted 
and obedient humble Servant, 


ROBERT HINPDE. 
Lincoln Inn, 


Nev. 28th, 1785. 


Ot the Original Bill. 


patty remedilefs by the rules of the ebminidrl law, 
A or whoſe: relief lies only in conſcience, inſtitudes 
a ſuit on the equity fide of this court, by pte 
ferting a bill in che "le of = petifion, directed orlfitiaril 
to the Lord "Chancellor, Lord. Keeper, or Lords Com- 
miſſioners for the cuſtody of the great feal of Great  BYituin, 
or to the King's moſt excellent Mijeſty, in his High 
Contt of Chancery,. itt eaſe the perſon holding the feals | 
is a party + of the ſeals are in the King's hands f. The 
bill muſt ſhew how, by whom, and in what the compfalnart 
is aggrieved or injured, and from which it is the peculiar 
office of a court of equity to-retieve the ſuſferer, praying 
relief, accotting to the injury; or without praying relief 
againſt an irhury ſuffered, it may ſeek a diſcovery of mattet 
neceſſary to ſupport or defend an action at the common” lar 
or although no actual injury be ſuffered it may complatit of 
a threatened wrong, and, ſtating a probable ground ef 
poſſible injury, may pray the aſſiſtance of the court to 
enable the perſon complaining to defend himſelf againſt de 
injury whenever it ſhould be attempted to be eommitted |. 


A ſuit thus inſtituted on the equity ſide of the court of 
Chancery, is termed a fuit by Engliyh ddl, in contradiftinQiz 
on to the proctedings inſtituted on the ordinary juriſdiction 


- +44 — 2 


+ 4 Vin; 1 388. L. Leg. Jud. in Ch. 44. ; 8. 
Jud. Auth. M. R. 182. | wage 
{ Prac. Reg. 24. Welt. Symb. 194. b. 
Preced. in Chan, 531. 1 Atk. 28g. 

| B 


2 Df the Oꝛiginal Bill. 


of the court, which till the 4 Geo. 2. were entered and in- 
rolled in Norman French, and afterwards in Latin, as were 
the proceedings in the common law courts. And this ſuit 
by Engliſh bill in times of the remoteſt antiquity always 
was in the Engliſh language. 


Ot Parties to the Suit. 


H E bill muſt call all neceſſary parties, who may be 

affected by the demand, before the court; for if 
upon i the face of the bill it appears that any whoſe right or 
intereſt are concerned, or who ought to have been, are not 
made parties thereto, the defendant may demur to ſuch bill; 
or if he does not, yet the court, upon hearing, will not, for want 
of them, proceed to a decree; or if it does, the decree may 
be xeverſed ; or if it be not reverſed, yet none but ſuch as 

were parties to the ſuit, and thoſe claiming under them, can 
be bound by the decree. 

All bodies politic and eee 
age, not being ſemes covert, idiots, or lunatics, are hy them- 
ſelves capable of exhibiting a bill of complaint in the _ 
of Chancery, excepting only the King and Queen. 
| Queen conſort may ſue alone, ſo may a Queen 3 
though married. 2 Ia. 50. Co. Lit. 133. The diſ- 
abilities ariſing from outlawry, excommunication, con- 
viction of - popiſh recuſancy, attainder and alienage, do 
not abſolutely diſable the -perſon ſuffering under them 
from exhibiting a bill, Outlawry, excommunication, and 
conviction of popiſh recuſancy are not in ſome caſes any 
difability ; and where they are a diſability, if it be removed 
by reverſal of the outlawry, by purchaſe of letters of abſo- 
| lution in the caſe of excommunication, or by conformity 
in the caſe of a popiſh recuſant, a bill exhibited under the 
diſability may be proceeded upon. Attainder and alienage 
no otherwiſe difable a perſon to ſue, than as they deprive him 
of the property which is the object of the ſuit. Villenage 
and profeſſion were in the ſame predicament. Suits in re- 
ſpect to rights of the crown, or of thoſe for whom it is a 


Ot Parties to the Suit, - 
truſtee, are carried on in the name of the King's Attorney | 
or Solicitor General. See tit. Information. . The perſons 


incapable by themſelves of en a ſuit, are yes ** 


coverts, and lunatics. 


When an infant claims 4.1 ht or " fulfers an an injury, on 
account of which it is neceſſary to e * extra- 
or juriſdiction of this c his is 
3 — be the perſon who gs him under his pro- 
tection and inſtitute a ſuit to aſſert his rights, or to Vindi- 
cate his wrongs. The perſon. who inſtitutes a ſuit. on 
behalf of an infant, is therefore, termed his next friend, but 
as ſuch neareſt relation may be the offending party, the 
court, in favour of infants, will. permit any perſon, without 


| their conſents, to inſtitute, ſuits, on their behalf, and ſuch 


perſon is ſtiled the next friend of the infant, and named ay 
ſuch in the bill, 1 Al. 570, Myſ. 47+ 86. The prochein 
any is liable to coſts of fuit if it be determined againſt 
him, 

A bill may be brought on behalf of an infant. an ventre ſa 
mere, and an injunction to ſtay waſte may be obtained, 2 Vern, 
711. 

If chere be a miſtake by an offer of an n his bill 
the court will take care of him, and direct an amendment of 
the bill. 2 Vm. 386. „ee 

If an infant be ſued, the court vill appoint a guardian to 
defend him, 

A feme covert being fub potefate viri, any right ene 
to her muſt be ſued for in the joint names of huſband and 
wife, unleſs it be ſome right claimed by her in oppoſition to 
rights claimed by her Huſband, and in ſuch caſe ſhe muſt ex- 
hibit her bill by her prochein amy; and there is this diſtinc- 
tion between a prochein amy to an infant and a-prochein amy to 

a feme covert, that in the latter caſe no perſon can exhibit a 
bill in her name without her conſent. Preced. in Chun. 376. 


A feme covert who has a ſeparate maintenance may ſue 


alone. 1 Chan, Ca. 35. 


So may a wife whoſe huſband is baniſhed by act of parlia- 


ment, and may act in every thing as a feme ſole. 2 Vern: 104. 
" 1 B 2 


A femt 


4 — 


4 Ot Parttes to the Suft. 


"A int avert rauſt anſwer * ©. one, if the "huſband be not 
amenable, Eg. Ta. Ar. kh z 8. l in Oban. 

by 4 
Moe the affidavit of a fiat covert that the bill was bre 
without Het conſent, it all be diſenilſed. Eg. Ca. . 

72. Prized, i in Chan. 376. 

Hurr und lnarict, aftet an inquilition returned FM 
them fitth, fue and anſwer by the committees under the 
grant of their berforis and eſtates mate by che Lord Chan- 
cellor, Lord Keeper, or Lord Commiſſioners for the cuſtody 
of the great ſeal. Sometimes informations are exhibited | 
by the Attorney General on of” both idiots and Am 
ties.” 1 Chin. C. 112; 193. 

II the lunatic be not 4 J ty the bil or inforina- 
gon dy the Attorney General, it is common] y $008 eue of 
demurrer. 1 Chin, Ca. 1%. Fus of ih Kot.” 15 
But if the bill in nature of an information be to be reliev- 
ed againſt ſome act done during his lunacy, he muſt not be 
n N e 1 Chan, 

If the Gait be for a RY tio committee, as well as the 
lunatic, all be made patties. Ca. Ch. ts 

If all proper perſons be not made parti © to the vill amy 
other ſhall be added upon motion. Pac. Rog. 29. 1 

The King may Tue here for equity; or the Chancellor 
himſelf; but he ſhall not make a N. in his own cauſe, 
1 Roll, 373. Lanes Rep. 48. 

If there be a bill againſt — of ons ng for 
diſcovery of facts, all the obligors ſhall be ewe, for the 
charge ought to be equal. 2 Ventr. 34383. 

Bill for payment of money upon bond muſt ts alen all 
the obligors, or elſe there can be no decree. 2 Nn. yo 
127. 

If debt be joint and ſeveral, cath of the debt6rd et be 
brought before the court, becauſe they are intituled to each 
others aſſiſtance in taking the account, and likewiſe to contri- 
bution: ſo on ſpecialty, heirs and executors muſt both be made 
parties. 3 Ati. 406. Madur v. — bn 

ut 
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fed quare, 


Ot Parties tu the Suit, "IL 


But if there are principal and ſureties, the principal 
cannot object that the ſureties are not parties. And if a3 
bill be brought againſt principal and one ſurety, and it is 
admitted the other is dead inſolvent and no perſonal aſſets 
at all, his repreſentatives need not be made parties. Ibid. 

If the ſuit be by one ſurety againſt another for contri- 
bution, ſuppoſing that A. another ſurety is dead inſolvent, 
the executors of 4, ought to be a party. | Rep. temp, Finch 
I 5» ; 2 r Sd Vt 12 * 62 
The Attorney General need not be a party to à ſuit 
relating to a private charity, ſuch as a voluntary ſociety to 
provide for the members and their widows, by weekly 
contributions. Anon. 3 Att. 257. inn 
If there are two leſſees, and one brings bill for apportion- 
ment of rent, the other leſſee muſt join as plaiptuff, or be 
made defendant, or the bill will be diſmiſſed with colts, 
Stafford N of Lenden. Str, g. = 
here a bill is brought Cog Fs of à copybold 
eſtate held for lives, the Lord 'muſt be made a party ; 
becauſe when the ſurrender is made the eſtate is in the 
Lord, and he is under no obligation to new grant it, 
Contra in caſe of copyholds gf inheritance 3 for then the 
Lord need not be made a party. Eg. Ca. Abr. 167. pl. 15. 
Bill to recover 1001. per annum agreed to be paid by a 
veſtry order made by defendants and others, pariſhioners, for 
2 yearly lecture, becauſe it appeared all the parties to the 
order were not defendants, 'and thoſe who were, had paid 
their proportions, plaintiff could have no decree. Hardr, 


: 


If there be a covenant by a patentee to pay a rent to B. 
and the right of B. to the payment be dubiaus, in a bill 
by B, the Attorney General ſhould be made-a party; 
otherwiſe if the covenant be in afficmance of à prior right 
of B, Hard. 181. 89 1 ' | 11 4961 

Bill for relief touching a leaſe for years, or perſonal duty 
againſt an executor in truſt, the ce/{ui gue tru/l, or the 
reſiduary legatee, need not be parties, I Vern. 261, Anon, 


Bill 


„Ot Parties to the Suit 


Bill to redeem, defendant in his anſwer ſets forth he was 
truſtee for A. bill diſmiſſed at the hearing, for that cefui que 


- truſt ought to have been party, and might have been added 


166. p: 8. 


N 


by amendment, it being diſcloſed by the anſwer. Bunb. 53. 

A ceſtui que truſt muſt in all caſes be made a party, but the 

truſtee needs not, eſpecially if ceftus que trufl underties wor 
him. Preced. in Chan. 275. 
A truſtee for three perſons is called to an account; ; all 
the ceſtui que truſts muſt be made parties, otherwiſe he 
might be called to account thrice for the ſame matter. 
1 Vern. 110. Hanne v. Stevens. 

If the ſuit be by the afſignee of a r the executor 
ought to be a party; and it is not ſufficient to fay thay he 
conſented. 1 Ca. Chan. 277. 9 

The owner of the inheritance muſt be made party to a 
bill to eſtabliſh a cuſtom.  Spendler v. Potter. Bunb. 181. 

If it be for relief againſt an aſſignment of a bail-bond by 
the ſheriff by fraud, the plaintiff i in the action ought to be 
a party. 1 Fern. 87. 

If an anceſtor has agreed for purchaſe of particular lands, 
and dies before it be compleated, and heir at law brings bill 
againſt deviſees, who claim the real eftate of the anceſtor 
by a will made before the purchaſe, the vendor muſt be a 
party, if his title be doubtful ; otherwiſe, if it be clear. 
Green v. Smith. 1 Ath. 572. 

The heir at law need not be made a party to a bill 
brought by a deviſee to redeem a mortgage, unleſs he claims 
to have the will eſtabliſhed. Lewis v. Nangle. 2 Ver. 


621. 
A mortgagee who has aſſigned without the mortgagor's 


joining, need not be made a party in the ſuit to * 


Hill v. Adams. 2 Att. 39. 

A remainder- man expectant upon an eſtate- tail dd not 
be made party to a bill one end of which is to impeach 
a ſettlement, becauſe ſuch remainder-man is not regarded 
in equity, neither can he be bound. Eq. Ca. Abr. 2 vol 


if 


Of Parties to the Suit. 7 


If a remainder- man in tail brings bill againſt tenants for 
life to have the title-deeds brought into court, and there are 
annuitants on the reverſion, and others who have an intereſt 
under a truſt term, they muſt be parties. Pyncent v. Pyncent. 
3 All. 571.—T he court is not inclinable to order family 
deeds to be brought into court, unleſs it appears that the te- 
nant for life is deſtroying them to better his title. If 
truſtees have not conveyed the legal eſtate, they cannot be 
compelled to convey it, after they have notice of equitable 
charges, till the parties intituled are brought before the 
court, id. 1 Will. 179. 2 

If a mortgagee who has a plain redeemable intereſt 
makes ſeveral conveyances in truſt to intangle affairs, it is 
not neceſſary to make all the perſons who have an intereſt 
in ſuch truſt parties. But where the redemption depends 
on equitable circumſtances, and the mortgagee in fee has 
made an abſolute conveyance, with limitations and remain- 
ders over, the firſt tenant in tail muſt be a party. Tates v. 
Hambley. 2 Att. 237. 

In a bill for execution of a truſt, and will for payment 
of debts, and ſettling an eſtate on the ſeveral branches of a 
family, it is neceſſary to make the firſt in being intitled to 
an eſtate of inheritance a party. Finch v. Finch. 2 Veſ. 
491. 

A. tenant for years, remainder to B. for life, remainder to 
C. in fee, A. commits waſte, B. though he cannot bring an 
action of waſte, as not having the inheritance, yet is intitu- 
led to an injunction, if the remainder-man or reverſioner be 
made party. Mollineux v. Powell. 3 Vn. 268. in notjs. 

Where there is a clear tenancy in tail, there is no occa-. 
ſion for the remainder-man's beirg a party to a bill of 
forecloſure ; but if there is an expreſs eſtate for life, the 
remainder-man qught to be a party. 2 Att. 101. Sutton 
v. Stone & ab. 

All executors muſt ſue and be ſued jointly, 3 Chan. Rep. 
92. Offy v. Jenney and another. | 

No good cauſe of demurrer that an executor is not a 
party, when plaintiff alledges in his bill he knows not who 


| par ty 4 Smit, 


Ot Parties tu the Suit. 


is execytar, we prays defendant may diſcover him. Bowyer 
v. Covert. 1 Vern. 95. 

| Although nn executor does releaſe, he muſt be made a 
by v, Hinten. 1 Fern. 31. 

Upan a bill for a ſpecific performance of a covenant un- 
der hand and ſeal with 4, for the benefit of B. A. muſt 
he a party to the ſuit. 2 Perm. 36. Cooke v. Cooke. 

"Je; laintif at the hearing waiyes the relief he prays 
725 2 . perſon, that perſon's not being a party is 

99 wei Pawlet v. Biſhop of Lincoln. 2 Atk. 296. 

On abi : Pr an account of fees to eſtabliſh a right, all 
parſons who have any pretence to a right muſt be before the 
court; for all will be r by a decree, though at law a 
judgment for fees does not bind a third perſon. Did. 

If you draw the juriſdiction out of a court of law, you 
muſt have all parties before the court who are neceſſary to 
make the determination compleat, and to quiet the poſſeſſi- 
on; therefore if leſſee brings a bill to have an obſtruction 
to his way removed, and to be quieted in poſſeſſion, the 
lefſor owner of the inheritance muſt be before the court. 
Poore v. Clark. 2 Ath. 51 5 

A decree againſt the lord of a manor will not bind copy- 
holders in fee, or freeholders for life who are no parties to 
it. Ibid. 

If A. be appointed executor durante minore etate of B., 
A. muſt be made a party to a bill brought after B. is of age 
for a demand on the eſtate of teſtator, unleſs B. has re- 
ceived the whole from A. on an account ſtated. Glaſs v. 
Oxenham. 2 Ath. 121. 

A. covenants for himſelf and his heirs, that a jointure 
houſe ſhall remain to the uſes of the ſettlement ; che join- 
treſs brings a bill againſt the heir for a performance ; the 
defendant demurs, for that the executor ought to be made 
a party : reſolved that though at law the creditor may fue 
the heir only where the heir is expreſsly bound; yet as the 
perſonal eſtate is the natural fund to pay all debts, and as 
the executor may make it appear that he has performed 
the covenant, the executor muſt be made a party in equity. 
3 * 331. Knight v. Knight. 
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Of Parties to the Suit, . 


In a bill brought by a mortgagee againſt the heir of a mort- 
gagor to forecloſe, it was objected that the executor of the 
mortgagor ought to be a party, becauſe it did not appear but 
that he might have paid the debt. Per cur. There is no 
neceſſity for making the executor of the mortgagor a party; 
becauſe the bill being only to forecloſe the equity, the plain- 
tiff need only to make him party who has the equity, via. 
the heir. Neither is the plaintiff the mortgagee bound to 
intermeddle with the perſonal eſtate, or to run into an/ac- 
count thereof ; and if the heir would have the benefit of any 
payment made by the mortgagee or his executor, he muſt 
prove it. Duncombe v. Hanſley, in notis. Ibid. 

On a bill againſt the heir of a mortgagee to redeem, and 
the executor or adminiftrator not being party, on this ex- 
ception taken at the hearing, the court would not proceed. 
2 Freem. Rep. 52. Anon. 

A perſon who acts miniſterially _ cannot be the ſole 
defendant (as the treaſurer of the commiſſioners for building 
the fifty churches, but rather the commiſſioners only). 
Vernon v. Blackerly. 2 Ath. 144. 

The repreſentatives of the undertakers for briefs who are 
dead need not be brought before the court ; for they are 
each anſwerable the one for the other, and are tobe con£dered 
as one body. Ex parte Angel. 2 Att. 162. 

Where the whole equitable intereſt is aſſigned over, it is 
not neceſſary in every caſe to make a perſon who has 
the legal intereſt a party. Brace v. Harrington. 2 Att. 
235. 

But if the obligee aſſigns a bond, and the aſſignee after 
twenty-two years ſilence brings a bill, the regreſiunative of 
the obligee ſhould be a party. bid. 

A bond creditor may bring a bill againſt an executor for 
diſcovery of aſſets and for ſatisfaction, without making all 
other bond or ſuperior creditors parties ; for the court only 
decrees an account, and the executor may ſet forth the debts. 
Anon. 3 Ath. 572. 

It is not neceſſary to make creditors parties to a ſuit for a 
legacy, the executor is. ſufficient. Peacoct v. Monk. 1 Veſ. 


127. ” 


A legatce 


1io Ot Parties to the Suit: 


A legatee of a term ſued for it, but made not the executor 
party ; and therefore the bill was not good, though the exe- 
cutor to the legacy was alledged in the bill to conſent by the 
plaintiffs aſſignee of the legacy. Moor v. Blagrave. I Chan. 
Ca. 2 

Bill was for an account and delivery of a box, in cuſtody 

of defendant, containing jewels, and a note in theſe words, 
“Jewels belonging to the Duke of Devonſhire in the hands 
« of Mr. Saville,” whoſe repreſentative plaintiff was, and 
in whoſe poſſeſſion they had been many years. Objection, 
that the Duke's repreſentative was not party, and becauſe 
no mention was made of an aſſignment to Saville. Ob- 
jection over- ruled; pawnee of a pledge may bring trover 
or detinue at law without troubling himſelf with the pawner, 
for he has a yony property. Saville v. Tancred. 1 Ve eſe 
IO. 
If huſband tenant for life, remainder to his wife for 
life, bring bill to know if certain lands are included in 
the ſettlement, the wife muſt be a party. Herring v. Yoe. 
1 Atk. 290. 

Bill by an heir for diſcovery of the money of A. with which 
2 truſtee purchaſed an eſtate, the executor of A. need not be 
made a party. Ch. R. 4, 5 

If creditors bring bill to compel the ſale of lands decreed 
to pay debts, the heir ſhould be a party; but if the lands 
have been long enjoyed under the will, a ſale may be de- 
creed, though the heir be not party. Harris v. lngledewe, 
3 ms. 91. 

If the truſt to pay debts be created "2 deed, the heir Sg 
not be made a party, unleſs he is to have the ſurplus, 
1bid. 

[i there be an equitable charge on a copyhold eſtate, and 
the legal eſtate of the copyhold had deſcended to the heir, that 
would have made it neceſſary that the heir ſhould be a party, 
becauſg otherwiſe the legal eſtate of the copyhold could 
not be conveyed to a purchaſor ; but if it had happened 
that the heir at law had, ſince the teſtator's death, con- 
veyed away all the copyhold eſtate, then the grantee of the 
heir being capable of conveying to the purchaſor, it might 

not 
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not be neceſſary to make the heir a party. Harris v. Ingle- 
dete. 3 Nint. in notil. 

The heir at law muſt be made a party to a bill on the 
ſtatute of fraudulent deviſes. 3m, & M. c. 13. Warren 
v. Stawell, 2 Ath. 125. 

In a bill for an account of perſonal eſtate it is not ſuf- 
ficient that the perſon who has a right to adminiſter is a party, 
he muſt have taken out adminiſtration. Humphreys v. Hum- 
phroys. 3 Wms. 349. Pd. contra Cleland v. Cleland. Preced. 
in Chan. 64. 

When an executor bites eden files a bill, and aſter- 
wards proves the will, ſuch ſubſequent probate makes the 
bill a good one. 3 Vins. 350. Humphreys v. Hum- 
pbreys. 

If "lick 0 eſtate be given to a baſtard, and executors 
are made to take care of the child and do it juſtice, 
and it dies inteſtate without wife or iſſue, the executors 
may ſue for the teſtator's perſonal eſtate, without making 
the Attorney-general or the adininiſtrator of the baſtard, 
parties ; for the executor has the legal title. Fones \ v. Good- 
child. 3 Vm. 33. 

None ſhall be made a defendant merely to pray coſts againſt 
him: as if A. purchaſes a failor's prize-money, and aſſigns 
to B. and the ſale is ſet aſide for fraud, A. cannot be made a 
party. Taylour v. Rockford. 2 Veſ. 281. | 

If bill be brought charging forgery in a leaſe, and 
mentioning, by way of inducement, fraud in truſtees, who 
are not made parties, and relief prayed againſt the forgery 
only, and there has been a decretal order and a trial of the 
forgery; the cauſe coming on upon the equity reſerved 
ſhall ſtand over, and plaintiff bring ſupplemental bill charging 
the fraud and making truſtees parties. on v. Jenes. 
3 Atk. 110. 

A ſupplemental bill, properly fo called, is a bill brought 
for new matter ſince the original filed, and before the hearing, 
and the defendants in the original muſt be parties to the 
ſupplemental; but if the objection for want of parties be 
not made at the hearing, it cannot be made when the cauſe 
comes on again. Jones v. Jones. 3 Atk. 217. 


® * 
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After an account decreed, if during the account a party 
die, a bill to bring the deviſee of ſuch party, or other for- 
mal party (as a truſtee) before the court, is not a ſupple- 
mental bill, but a ſupplemental bill in the nature of a bill 
| of revivor, and the defendants in the original bill need not bs 
parties. Jbid. | 

In bills of diſcovery you ſhould make every perſon party 
who is neceſſarily to be made ſo, ta avoid multiplicity my 
ſuits, and you may join heir and executor ; but it is other- 
wiſe at law, for there they may * 2 Ath. 51. Plun- 
het v. Penſon. 

A bill of diſcovery of real aſſets may be brought unt 
an heir, in order to preſerve a debt, without making an 
adminiſtrator of the perſonal eſtates a party, where you 
ſuggeſt that the repreſentation i is conteſting in the eccleſiaſti- 
Cal court, Ibid. 

An adminiſtrator, though inſolvent, muſt be a party to a 
bill for diſcovery of aſſets. 2 Ath. 51. Afbhurft v. Eyre. 

To a bill far relief, all parties neceſſary ta the relief muſt 
be made parties, or defendant may plead to ſuch a bill fecus, 
where a diſcovery only is wanted. 2 Eg. Ca. Abr. 170. Pp. 28. 
Sangora v. The Eaſt India Company, They only are defend- 
ants to a bill againſt whom proceſs is prayed. 1 Vins. 5934 
Fawkes v. Pratt, 

Where an executor in truſt was outlawed, and a witneſs 
proved he had inquired after but could not find him, this 
was thought to be a full anſwer toan objection that ſuch exe- 
cutor was not made party to the ſuit.” Heath v. Percival, 
1 Wms. 684. 

The grantee of a rent-charge muſt make all the purcha- 
ſors parties. And if two or more have a joint intereſt, re- 
gularly they muſt be all parties. So if two or mare be li- 
able to a demand, you cannot prove againſt one alone. So 
all executors, truſtees, or their repreſentatives are. to be 
made parties. But this rule may be diſpenſed with if any 
of them be not amenable, or if they have Rood out ee 
to a ſequeſtration. 


The 
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ne ſecretary and bookkeeper of the Eaſt India Com- 


pany were made defetidants tv a bill for à diſcovety of ſome 
entries and orderd of the Company; the defendants demur- 
red, for that they might be examined as witneſſes ; alſo bo- 
cauſe their anſwer cannot be read againſt the Company ; 
the demurrer was over-ruled, leſt there ſhould be a failure 
of juſtice in regard the Company are not liable to a pro- 
fecution for perjury, though their anſwer be never ſo falfe, 
3 P. Wms. 310. aich v. Neal. | BE 
It is a general rule that no one need be made a party 
againſt whom if brought to a hearing the plaintiff can have 
no decree : Thus à reſiduzry legatee need not be made a 
party, and for the fatrie reaſon in à dill brought by the ere- 
ditors of a bankrupt againſt the aſſignets under the eommiſ- 
fion the bankrept himſelf need not be made a party tho 
with regard to making the bankrupt a patty, it ſeems for- 
merly to have been held otherwiſe. 2 Vern. 32. Ibid. in notis. 
Where a bill wants proper parties, it is in the power of 
the court to diſmiſs the bill ſans prejudice, or to give leave 


All perſons concerned in the demand, or who may be af- 
ſected by the rolief prayed, ought to be parties if within the 


juriſdiction of the court. Preced. in Ghanc. 83. But if any 


heceflary parties he omitted (for you may take exceptions 
at the hearing of the cauſe) you may demur for ant of par- 
ties, 2 Att. 510. or unneceſſary parties are inſerted, the coutt 
upon application will permit the proper alterations to be 
made, If however a perſon has been made a plaintiff who 
is ah unneceſſary party, or ought to have been a defendant, 
the court will not pormit his name to be ſtruek out as 2 
plaintiff, eſpecially after anſwer, unleſs upon # ſpecial ap 
plication, and then, if the deſendants require it, not with - 
out ſeoutity for coſts, but a defendant may by amendment 
as after mentioned. Plaadingi by Engliſh Bill 16. TM 
The court will not take cognizanee of a ſum originally 
below the dignity of it, though by the neglect or diſplead- 
ing of the plaintiff iz amounts to a larger. Msſ. 47. Anm. 
'; I 


to amend, paying coſts. Stafford v. City of London, 1 Wins. 


— 
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If a bill be brought for leſs than 100. the defendant 77 
either demur or move to diſmiſs it, 447. „ 


Df the Framing and conftituent Parts of Bills 


HE bill muſt be true in ſubſtance ; the matter plainly 

yet ſuccinctly alledged, with all neceſſary circum- 
ſtances, as time, place, manner and other incidents. It 
muſt be of a matter cognizable i in this court. 

And as it muſt be fufficient in ſubſtance, ſo it muſt have 
convenient form; but this in equity is not ſtrict or difficult. 

Every bill wu be under council's hand, If it be not, 
or the hand be counterfeited or diſavowed ; the bill will #6 
diſmiſſed on demurrer. 

In caſe of a bill without 3 wad, — it 
hath upon motion been ordered, that the defendant ſhould 
not anfwer till council had ſigned the bill. Ca. Rep. 160. 

A counſeller is not to put his hand to any bill, anſwer 
or other pleading, unleſs it be drawn or at leaſt penned 
by himſelf in the paper draught before it be engroſſed. 
And council are to take care that the ſame be not ſtuffed 
with the repetition of deeds, writings, or records, in hæc 
verba ; but the effect and ſubſtance of ſo much of them 
only as is pertinent and material to be ſet. down, and that 
in brief terms, without long and needleſs narratives of 
points not traverſable, tautologies, multiplication of words, 
or other impertinencies, occafioning needleſs prolixity z to 
the end the ancient brevity and ſuceinctneſs in bills and 
other pleadings may be reſtored and obſerved: much leſs 
may every council inſert therein matter merely criminal or 
ſcandalous, under penalty of good coſts to be laid on ſuch 
council, to be paid to the party aggrieved 1 ſuch coun- 
eil be heard in court. Ord. Canc. 93- 

If any ſcandal be alledged to be in the bill (either con- 
cerning defendant or any other) it is upon motion to be 
referred to a maſter, who if he finds it ſo is upon a ſecond 
order to expunge the ſcandal, and tax coſts for the party 
ſcandalized. But if the Maſter reports it not ſcandalous; 


then 


Oz Tu ©. OA. 


conſtituent. Parts of Bills. 15 


then he who procured the reference ſhall pay the Plair ti | 


coſts for ſuch reference. Ord. Canc. 94+ 

Scandal may be taken advantage of at any time, imper- 
tinence not; if reported ſcandalous, it muſt be impertinent 
of courſe ; but it may be impertinent without being ſcan- 
dalous. Charges in a bill referred for ſcandal and imper- 
tinence may be relevant to the merits, and the majus or 
minus of the relevancy is not material, for if relevant it can- 


not be ſaid they are ſcandalous or impertinent, otherwiſe it 
would be laying down a rule that all charges of fraud are 


ſcandalous , which would be dangerous, for nothing-perti- 
nent to the E can be erden. 1.2 Veſ. 24. Fenhou- 
let v. Paſſavent. 

The plaintiff having inſerted N in his bill, the Maſter 
taxed coſts at 100 J. the court reduced them to 501. and 51. 
more to be paid by the council whoſe hand was ſet to the 
bill. 1 Chan. Rep. 194. Emerſon v. Dalliſon. 

If a bill be brought for an account of fees, &c. and to 
eſtabliſh a right, it is not enough to ſay the right veſted in 


- plaintiff, he muſt ſhew bow. Lord Dighlyv. Meech. Bunb. 195. 


There are nine ſeveral parts in a bill in Chancery.— 
x. The direction of the bill. 2. The introduction. 
3- The premiſes by way of recital. 4. The allegation or 
ſuggeſtions. 5, The complaint of fraud. 6. The clauſe 
that gives cognizance in equity. 7. The interrogating 
part. 8. The prayer of the bill. . The concluſion. 

1. The direction of the bill, containing the title of the 
judge and ſtile of the court, which is always to the Lord 
Chancellor, Lord Keeper, or Lords Commiſſioners for the 
cuſtody of the great ſeal of Great Britain, except where the 
Lord Chancellor or Lord Keeper is himſelf a party, or when 
the ſeals are in the King's own hands, in ſuch caſe the di- 
rection is, ** To the King's moſt Excellent Majefty in his 
„high court of Chancery.“ The words of courſe are, when 

directed to the Lord Chancellor, „To the Right Honour- 
« able Edward Lord Thurlow, Baron Thurlow of Aſpfield in 


the 


16 Ot the Framing and 
« the county of Suffolt, Lord High Chancellor of Great 
e Britain.” When there is a Lord Keeper, To the 
* Right Honourable Sir Robert Henley, Knt. Lord Keeper 
de of the great ſeal of Great Britain.” When the ſeal is in 
commiſſion, „ To the Right Honourable Alexander 
« Lord Loughborough Baron, of Lougbborough in the count) 
& of Leiceſter, Sir William Henry Ajburſt, Knt. and ir 
t Beaumont Hotham, Knt. Lords Commiſſioners for the 
„ cuſtody of the great ſeal of Great Britain.” 

2. The introduction contains the complainant's name 
and place of abode, with his title or addition, as * humbly 
complaining ſheweth unto your Lordſhip your orator —— 
of in the county of ——Gent. that, &c. we Wh 
+ +, The ptemiſes by way of recital, and the complainant 
muſt Here ſet forth ſome former tranſactions and occurences 
anteredetit to the bill, Rating his rights by way of caſe, for 
it is upon the eafe made by the complainant in his bill that 
the court can decree relief; the name and reſidence of the 
defendant, if known, with his title and addition, ſhould be 
here ſtated, as That of in the county of c. 
4. The allegation of ſuggeſtions of the bill, that the 

complainaſit had done ſuch or ſuch things at the defendant's 
requeſt or for his benefit, or that the defendant had done 
fuch or ſuch things which he ought not, to the complain- 
ant's prejudice, and this part of the bill being the ground 
or foundation of the clauſe of complaint that follows, often 


charge parties could not be added to the bill by amendment. 
From whatever cauſe it has ariſen, it is ſtill adhered to, 
except in the cafe of a Peer, who is never charged with 
combining with others to deprive a plaintiff of his right ; 
either out of reſpe& to the peerage, or perhaps apptehen- 
fron that ſuch a charge might be conſtrued a breach of pri- 
vitege. Pleadings by Engliſh bill. 

If 


* 


bf che qriora] have of cotablendon te Hgky tic flak 
1 in ſetting our the particulas inſtanees 
of it, general ſuggeſtions of combination and : 
ars but matter of form which the defendant is not obliged 

to anſwer, but where: 4 particular combination is 
nne toit. Barnard; 264. The 
wes of cos nnn pleats yea 


« Lordſhip.” 


6. Tho clauſe. witch gives ebenes in duly; d- 
ing that the complainant cannot have relief at the common 


law, beginning: thus : + Ine tonder confderntion/ wiiveoy and 
s foralmuch as, G. 

7. The interrogating patty kits nhually rocites. by way of 
interrogatory the fubſtance' of the caſe, allegations and ſug- 
geſtions. The words of courſe preceding are, To the end 
« therefore that GO CE 
« when diſcovered, &c.” | 


8. The prayer of the bill. — kutingimiide 


out a caſe intitting him ts: the aſſiſtance of the canet, uſually 


charged againſt him. I is alſo uſe} to pray the ſpecific 
relief to which the complainant is intided by his cas, and 
alſo a general prayer of that relief which the cixcumſtances 
of the caſe may require, that if the complainant miſtake 
the relief to which he is intitled, the court may yet aſſard 
that relief to which he has a right. Indeed a prayer of gene- 
ral relief, without a ſpecific prayer of the particular relief 
to which the complainant thinks hiraſelf intitled, is ſatkcient, 
and the particular relief the eaſe requires may at the hearing 
be prayed at the bar; but this relief muſt be a to the 
cate made by the bill; and not GiBedent ram 8, Pleadings by 
Engliſh bill. © 

9- The concluſion generally confiſts of thoſe wards of 
courſe with pray proceſs of letter miſpue, fubpaina, injunc- 
tion, &c, beginning and purſuing the following farm : 
« May it pleaſe your Loedikip; the premiſes conſidered, to 
r a eager” his Maygfty's _ TOO | 
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writ of injunction iſſuing out of and under the ſeal of this ho- 
nourable court, to be directed to the ſaid to reſtrain him 
from proceeding at law: againſt your orator touching any of the, 
matters in queſtion, but alſo his Majeſty's moſt gracious: writ. 
orwrigs;of ſubparua to be directed to the faid—— and to the 
reſt of the confedexates when diſcovered, thereby command- 
ing them and every of them, at a certain day and under a pain 
therein to be limited, perſonally to be and appear before your 
Lordſhip in this honourable court, and then and there full, 
true, direct and perfect anſwer make to all and ſingular the pre- 
miſes, and further to ſtand to, perform, and abide ſuch further 
order, direction, and decree therein as to your Lordſhip ſhall 
ſeem meet. And your orator ſhall ever pray, &c. 

The praying an injunction by proper words may be ſeen by 
the prayer of the bill, and which are to be varied accordingly; 
but if no injunction be prayed then the words in italics muſt 
be omitted. 

If the defendant be a peer, a letter miſſive muſt be prayed, 
in theſe words, preceding the proceſs of ſubpœna, to grant 
unto your orator your Lordſbip's letter miſſrue to be directed to the 


faid Be defiring bim to appear to and anſwer your 
vrator”s ſaid bill, or in default _— his 1 wird Argent 


writ or writs of ſubpoena, Ke. 


Concluſion + to a Bill praying a Writ of Ne excat 
Regno. 


May it pleaſe your Lordſhip, the amide confudered, to 8 
unto your orator, not only his Majeſty's maſt gracious 1writ of ne 
exeat regno, iſſuing out of and under the ſeal of this honourable 
court, to reſtrain the ſaid defendant from departing out 
2 the juriſdiction of this court, but alſo his Majeſty" $ moſt gra- 

cious writ or-writs of ſubpœna, M. 

If the original bill 10 a writ of A it is termed an 
injunction bill. 

Aſter the bee p wi ſigned: by.council, 
it muſt be fairly ingroſſod on parchment with double one 
FO ſtamps, and carried to'a clerk in court to be __ 


w s WU es 


* 


» 
* 
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who fiſb enters it in his Caufs-book, and then in the general A 
bill-book of the | officey/after which he marks it at the top 
with the day of. the month and year, and ſubſeribes his name 
at the bottom on the left ſide, and delivers it to his ſix- 
clerk to be filed; if the ſix-clerk be abſent,” he puts it over 
his ſtudy door, and the fel having ne 
book, files it. | | 

The bill ought regularly to be filed before the proceſs of 
ſubpena iſſues. An injunction bill excepted. z2 

All bills are to be dated the ſame day they we etal ineo 
the ſix-clerks office, and no fix-clerk to preſume to antedate * 
any bill, and no under clerk to preſume to keep any bill by | 
him, but with the firſt opportunity deliver the ſame to the 
ſix-clerk, or his allowed deputy in his abſence, to be accord- 
ingly filed. No bill, anſwer, or other pleading ſhall be ſaid 
to be of record, or to be of any effect in court, until the ſame 
be filed with ſuch of the ſix-clerks with whom it 1 20 ä 
perly to remain. Ord. Canc. 94. 


Ok the leveral Kinds and Diltinttionsof Bills. 


—_ with their ſeveral kinds and diſtinctions may be 
conſidered under theſe, general heads: 

I. Original bills, which relate to ſome matter not before 
litigated in the court bythe ſame perſons ſtanding in the ſame , 

intereſts. _ 

IT. Bills not original, which are either an addition to or a 
continuance of an original bill, or both. 

III. Bills which though occaſioned by or ſeeking the bene- 
fit of a former bill' are not a continuance thereof, and ate 
therefore in the nature of original bills. 

I. Original bills may be again divided into bills praying re- 
le, and bills not praying relief An original bill praying re- 
lief may be 

1. A dil praying the 0 the court touching ſome 
right claimed by the perſon exhibiting the bill, in oppoſition 
to ſome;right claimed * r the bill is 
exhibited: | tp S | 

" þ C2 2. A 
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2. A bill of interpleader, where the perſon exhibiting the 
bill elaims no right in oppoſition to the-rights claimed by the 
perſons againſt whom the bill is exhibited; but prays the de- 
eret of the court touching the rights of thoſe perſons, for the 
ſaſety of the perſon exhibiting the bill. 

3. A. bill praying the writ of -<#rt/orar; ta remove a cauſe 
from an inferior court of equity. 

An original bill not praying relief. 

I. A bill to perpetuate the teſtimony of witneffes. 

2. A bill for difcovery of facts reſting within the 
knowledge of the perſon againſt whom the bill is exhibit- 
ech nene. or other . or 
power. 

II. A bill nt original, but an addition of a continuance of 
an Original bill, or both, may be, 

F. A fupplemencl bill, which is merely an addition to the 
original bill. 

2. A bill of revivor, which is a continuance of the 
original bill, when by death ſome party to it has become 
incapable of proſecuting or defending a fuit, or a female 
plaintiff has by marriage incapacitated herſelf from * 
alone. 

3. A bill both of revivor and ſupplement, which both 
continues a ſuit upon an abatement, and ſupplies defects 
ariſing from ſome event ſubſequent to the inſtitution of the 
ſuit, 

III. A bill in the nature of an ori 1 
oned by or ſeeking the benefit of a former bill, may be,— 

I. A croſs bill exhibited by the defendant, in a former bill 
againſt the plaintiff in the ſame bill touching ſame matter in 
litigation in the firſt bill. 

2. A bill of review to examine and reverſe 2 ' dacres 
made upon a former bill, and ſigned by the perſon holding 
the ſeals, and inrolled, whereby it has become a record of 
the court. 

3. A bill in the nature of a bill of review, brought by + 
perſon not bound by the former decree. | 

| 4+ A 
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4. A bill to impeach a decree. upon the ground. of fraud. 

5A. bill to carry a e Mage, in a e into 
execution, x14 

6. A bill in the nature of A bill of revivar, to obtain. "the 
benefit of a ſuit after abatement in certain caſes, which do 
not admit of a continuance of the original bill. 

7. A bill in the nature of a ſupplemental bil), to, "obtain 
the benefit of a ſuit either after abatement in other Gaſes 
which do not admit of a cantinuance of the original bill; ; 
or after the ſuit is become defective without abatement, i in 
caſes which do not admit of a ſupplimental b bill to ſupply 
that defect. 

8. A bill filed by the direction of the court for the par- 
poſe of obtaining its decree touching ſome matter not t 
in iſſue by a former bill, or not in ifſue between the p ro- 
per parties, but which mol neceſſarily be determined to 
enable the court to make a compleat decree touching the 


bill 11. 


matters in litigation u n the firſt bill. N 1 Kalt 


; | 1 i 
* 
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HEN a complainant has preferred his bill in this 

court, and is adviſed the fame doth: not contain 

ſuch material facts, or make all perfons parties neceflary to 
enable the court to do compleat juſtice, he may alter his bill 

by inſerting new matter, ſubſiſtiag at the time of exhibie- 
ing his bill, and of which he was not then apprized, or pre- 

ſumed not neceſſary to be ſtated, and may add fuch perſons 

as ſhall be deemed neceſſary parties; or in caſe the original 
bill ſhould be found to contain matter not relevant, and-no 
longer thought neceſſary to form part of the plaintiff's caſe, 
the ſame may be ſtruck out, and the original billy. thus 
added to or altered, is termed an amended bill. Every 
amendment, he it never ſo often made, is in fact a continu- 
ation of the original bill, and is conſidered as forming part 
thereof, for both the original and amended bills conſtitute 
z but 


* 
* 


* 
- 
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Kr s one record, and the amended bill is in all caſes addreſ- 


-* "ſed 0 the Tame Lord Chancellor, Lord Keeper, or Lords 


"Commiſſioners, to whom the original bill was addreſſed, 
and at the hearing of the cauſe both bills are conſidered as 


forming but one record. But in caſe the defendant hath 


anſwered the giginal bill, he ought to anſwer the amend- 
ments only. zent 
When the new matter is but ſmall, and does not exceed 


in any one place two ſheets, the record is amended by in- 
terlining, provided the ſame be done ſo as to make the re- 


cord fair and legible, or if the amendment be by omitting 
original matter, it is done by ſtriking through the ſame 
with the pen. If the amendment be too copious for inter- 
lineation i in the original record, then the bill is new in- 
groſſed and annexed to the original bill. If the amend- 
ment be made before appearance, it is done without coſts, 
ſo after appearance and before anſwer, or after anſwer and 
no further anſwer be required. It is alſo done without 
coſts, amending defendant's copy, but if a further anſwer, 
be required, or if the bill be newly ingroſſed, then plaintiff 
prays 20s. coſts, to the clerk in court, for each defendant 
or ſet of defendants, or in caſe the clerk in court be em- 
ployed by two or more ſolicitors, then to ſuch clerk in 


court 205. for each defendant or ſet of defendants employ- 


%$ 


ing a different ſolicitor, and if a further anſwer be required 
then a ſubpœna to appear and anſwer muſt be ſerved, and in 
default, the ordinary proceſs of contempt may be iſſued. 
The plaintiff may alſoamend his bill after replication, upon 
obtaining an order to withdraw his replication and amend 
his bill, which is always done upon payment of the like 
colts: And in every caſe where it is done upon payment 
of coſts, they han be firſt paid, or the RO are 
1 
In all the ſe n the n to 0 are obtained by 
motion or petition of courſe to the Maſter of the Rolls. 
And a £6py of the order muſt be ſerved upon the adverſe 
clerk in court before plaintiff can proceed, and the order 
itſelf muſt be left with the plaintiff's clerk in eourt. 


i 


If 


If defendatit dnſwers' InfuMieitnly; and exceptions ar 
taken to ſuch anfwer, and'it be Teferred to a "Maſter who, 
upon arguing the exceptions before him, reports tle” an- 
ſwer inſufficient ; in this caſe the bill may be amended, 
by order obtained upon motion or petition without colts, 
ſuggeſting that the anſwer is reported” infufficient, and 
praying that defendant* may anſwet'the amendments and 
exceptions at the ſame time; and when exceptions are tak- 
en to any anſwer, and defendant ſubmits to put in 4 better etter 
anſwer, and it is necefſaty do amend the bill, it may be 
done without coſts; n tic 203 33 1 —— * 914 
When plaintiff hath obtafnet an order to amend after an- 
ſwer, and neglects ſo to def Mefendant᷑ may after three 
terms move to diſeharge e order, and at the fame time 
move to diſmiſs the bill, itr che uſual! manner; or if an in- 
junction hath been obtained for default of appearance or of 
anſwer, and plaintiff amend his bill, upon coming in of de- 
fendant's anſwer, defendant muſt after anſwer to the amend- 
ments move to diflolve-the”injunRion-ni/f,-for "the injunc- 
tion is not diſſolved by plaintiff's amending his bill, or by 
defendant's anſwer thereto; and if after anſwer; and be- 
fore the injunction be diflolved, defendant ineur a breach 
thereof, he may be oommitted. This was determined in 
the caſe of Maſon v. Murray, per Lord Bath. 
When plaintiff hati obtàĩned an order to amend his bill, 
and neglects to act under it, defendant may move that 
plaintiff may amend his bill in a limited time, or the order 
to amend be diſſol ved. The plaintiff. ſometimes exeepts to 
defendant's anſwer and then moves to amend, and that 
defendant may anſwer the exceptions and amendments at 
the ſame time, and frequently to keep an injunction in 


force, or otherwiſe plaintiff does not amend within a rea- 


ſonable time, in this eaſe defendant may moye that plain- 
tiff be ordered to amend in a certain time, or that the order 
to amend be diſcharged, and defendant be at liberty to an- 
ſwer the original bill. lid »1L 
Before anſwer adefendant may be ſtruck out of the bill, 
upon plaintiff's requeſt, or if defendapt has anſwered and 


diſ- 


as Amended Bill. 
diſclaimed, or appears diſintereſted, ſuch defendant may be 
ſtruck out at any time before hearing; but, after appear- 
ance and anſwer, it muſt be with @ „ the bill h. 
being diſmiſſed. {i770 
By the gourſe of the court the plaintiff in a brit os 
cannot have an anſwer till he has himſelf anſwered. the 
original bill : but this ig a privilege. the plaintiff in the 
original hill has in, right, of his ariginal bill; for if after 
the craſs, bill he filed he will amend the origiaal hill in ma- 
tarigl parts, hg will not be intitled to haye an anſwar to 
the amendments; for as the bill may be amended both in 
_ Giſcoyary and xelief, the pendency of ſuit, as to thoſe parts 
Which are amended, is agly foam. the time of the amend- 
ment; for by amending. the original bill after a-creſs hill 
filed, the plaintiff in the nrigisal bill bas Joſt Kin paiority 
of ſuit, .2.Ath. 219. Long v. Burton. 
After a third order of amendment « delendant will be 
allowed coſts to be taxed, - 2 fth. t23- | 
Lord Hardwicks was inclined: — 
an amended bill and no anſwer to it, the plaintiff is intitled 
to a deeree pro canfeſõ, abſtractod from any proceedings in 
the original cauſe. 2 Atk. 25. Dauis v. Davis. Dirt. 
An original bill by a creditor againſt A. as adminiſtratrix 
of 4. who being married her huſband was made party; 
before hearing the wife dies, the huſband tonk out admini- 
ſtration de bonis non, &c. of A. upon vhich plaintifamend- 
ed his bill againſt the huſband, to which amendment de · 
fendant demurred. For any matter which ariſes ſubſaquant to 
the original bill cannot be put into an amended bull, but a bill 
of revivor and ſupplement ought to be brought. De- 
murrer allowed, It is a conftant rule, that matter ſub- 
ſequent to the bill muſt come in by way of ſupplement and 
revivor; beſides the ſuit abates intirely by the death of the 
wife, for the huſband who was joined for conformity only 
now has an intereſt, 1 Ait. 297. Brownv. Higdon, © 
The bill charged, by way of amendment, matters which 
vroſe after filing the bill, . that plaintiff had taken out 


Amended Bill. 25 
letters of adminiſtration ; and although it was pleaded that 
this was matter proper in a ſupplemental bill, yet the plea 
was over-ruled,, for that ſuch matters may be charged 
either by way of ſupplement or amended bill. Humphreys 
v. Humphreys. 3 Nm. 351. ABR 2 

After publicatien, and any time before hearing, the 
court will, upon cauſe ſhewn, ſuffer the bill to be amended 
by adding parties. And if parties be added after publica- 
tion, the cauſe, as to ſuch parties, muſt be heard upon hall 
and ariſwer only: After publication is paſt, there is no 
inſtance of a plaintiff obtaining an order to amend his bill 
without withdrawing his replication. 1 Ath. 51. Anon. 

A plaintiff may amend his bill, upon payment of twenty 
{billings caſts, after a demurrer is put in, if it be not ſet 
down 10 be argued, and after it is ſet down-on payment of 
the coſts of the demurrer. Ae 301. Anan. 

After publication bas paſſed and Ln Gor down, the 
pill may be amended in no other reſpact than by making 
parties, and no new change can be introduced or a mate- 
rial fact put in iſſue which was not ſo in the cauſe before, 
but a ſupplemental bill ſhould be pretend: Goodwin v. 


| Goodwin and others. 3 Ath. 370. 


After defendant hath anſwered, if plaintiff amend his 
bill, and requize no anſwer from the defendant amending 
defendant's office copy, the defendant has eight days ex- 
cluſive after the record is amended and delivered over 0 
anſwer the amendments, and plaintiff cannot reply t de- 
fendant's anſwer until the eight days be elapſed. 

A plaintiff by a falſe ſuggeſtion that the cauſe was at i ſus 
only when it was in the Lord Chancellor's paper for hearing, 
obtained an order by petition at the Rolls for liberty to 
amend his bill, by inſerting the prayer of the original bill 
which had been omitted by negligence in the amended bill: 
the order at the opening of the caſe was diſcharged as being 
irregularly obtained, with twenty ſhillings cofts, and the 
cauſe put off till next term, that upon paying the cofts of the 

=y 


26 32 Dill. 
day the — oppoſtuniy-of —— 


this bill. 3H. 383. '+-Harding v. Cox 

No precedent” in this court of an — to a bill 
in part wherein it has been neee le merits. 
2 Wms. 402. e 4 * 

After a demurrer to the whole bill allowed, wa bill i is 
regularly:ouriof;court,. and noinſtaticetof leave to amend 
it, though. before the arguing the dertilifyer the — 
* have 3 ann — in in, > 23] 
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Sill. öt Iotevpleaer. 


THERE two or more he "al. 47g ab 2 thing 
«by different or ſeparate intereſts, and another per- 
Fa not knowing. to which of the claimants he ought of 
right to render a. debt or duty, fears he may be hurt by 
ſome of them, = may exhibit a bill of interpleader againſt 
them, that the court may adjudge to whom the thing 
belongs, andꝭhe be made ſafe in the payment, and this he 
may do whether any ſuits be actually commenced: againſt 
him in la or equity, or is only in danger of being mo- 
leſted. As, where different perſons h * ſam: runs 
in diſtin and ſegarate jntereſts,. ©. 1406 
A bill of interpleader i is ſawetimes 4 akon one 
who is not party in the firſt ſuit," ſuppoſing he has a ſepa- 
rate intereſt in the matter in queſtion, commences: his ſuit 
againſt the firſt defendant, praying to be relieved. accord- 
ing to his right; whereupon the firſt plaintiff makes the 
ſecond - a defendant in order to interplead and conteſt 
the right: or if the firſt plaintiff does not make him 
a defendant, then, if the defendant exhibits his bill, as he 
may do, againſt both plaintiffs, and pray they may inter- 
plead and try to which the thing in demand belongs, and 
further as his caſe requires: or if there be no ſuits here 
between the claimants, he who has ſuits at law brought 
_ againſt him, or is in danger of litigation from both the 
claimants, may file his bill againſt them, and pray that 


they 


Bill of Interpleader. 1 


they may interplead, and that proceedings at law may be | 
Raid till the right be determined. Prac. Reg. 39. 4 

The plaintiff in a bill of interpleader muſt annex to bis | 
bill an affidavit that he does not exhibit his bill by fraud 7 
or colluſion with all or either of the parties, or with any 9 
perſon or perſons whomſoever, but only to be indemnified 
and to pay his rent or-debt to ſuch perſon as the court by 

„its decree ſhall direct; and plaintiff ſhould by his bill 'Y 
offer to bring the money into court, otherwiſe the court WW 
will not interfere by injunction to ſtay proceedings at lx. 

A bill fof this purpoſe may ſtate the claims of the de- 
fendants, and the ſituation and rights of the party exhibit- 
ing the bill, offering to pay what money, if any, is due 
into court, and praying that the parties may interplead, 
and that the court may order and decree to which of them 
the thing in demand belongs, and that the parties may be 
reſtrained from proceeding at law Þs. 5 plaintiff until 
the right be determined, - - 

In a bill of interpleader it is not no that the 
plaintiff ſhould bring the money into court, unleſs the 
other ſide require it. But it is neceſſary in ſuch bill that 
the plaintiff ſhould make*an offer to bring it in, and even 
the whole of the money as it is demanded by the original 
bill.” Barnard. 251. Earl 42 3 and others v. ee” 1 
and others. 

A mortgagor brings his bill- to — after come 
aſſignees of the mortgagee with a bill of- interpleader, the 
mortgagor then makes them defendants to his bill, they ſay | 
they are ready to receive thE'money. By the interpleader 
and delay of, proceedihgs-thereupon, the mortgagor keeps 
the money by him two years. He prays he may now pay 
it into court to · ſave further intereſt; which the court 
would not order, but gave leave to the mortgagor-to ſet 
down the cauſe for hearing againſt all on bee _ anſwer. 
Prac. Reg. 29. 

If a cauſe has been heard upon a bill of Adee and 
a trial at law directed to ſettle the right between the defend- 


ants, 


*A, 3 n 
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ants, there is an end of the ſuit as to the plaintiff; ſo that 
if he afterwards die the cauſe ſhall ſtill proceed, and there 
need no revivor, each defendant being in the nature of a 
plaintiff. Ruled upon motion. 1 Fern, 351, 
I' be affidavit to a bill of interpleader need not ſwear it 
is at plaintiff's own expence, only that there is no collu- 
fon with any of the defendants. Metcalf v. Haruq. 
1 J 248. 

A bill of interpleader muſt ſhew there is ſuch a perſon 
in rerum natura as can interplead. Ibid. __ 

If a guardian ſets up a title to himſelf, am conceals an 
infant who is ſuggeſted ta have right to controvert that 
title, a bill may be brought to compel the guardian to pro- 
duce him. bid. 

A bill of interpleader cannot pray an injunction to re- 
train proceedings in ejectment, becauſe ſuch bill cannot 
be as to the poſſeſſion, but muſt be as to the payment of 
ſome demand of money. bid. 

An executor as he is in auter droit, nate * has proved 

his teſtator's will, is not intituled to bring a bill of inter- 
pleader, till, as ſtanding in the place of the teſtator by 
virtue of the probate, he has made himſelf a debtor. At 
law an executor may bring an action before probate, but 
he cannot declare til the will is actually proved; and a 
bill in equity being in the nature of a declaration at law 
an executor cannot bring a bill here till after probate. 
Mitchel v. Smart. 3 Att. 606. 


To a bill of interpleader againſt the Attorney-general 


and others, there muſt be an affidavit annexed. Eving- 
a Attorney-general and others. Bunb. 303. 


Certiorari Bill. 


Is ſpecies of bill derives its name from the writ 


of certiorari which is eſpecially prayed by and i is the 
object of the bill. 


The 
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Certtozari Bill. 


The ſcope of the bill being merely to remove the cauſe 
and proceedings into the court of Chancery, from an in- 


ferior court of equity, upon ſuggeſtions that by means of 
the limited juriſdiction of the court, os that the cauſe is 


without the juriſdiction of the inferior court, or that the 
witneſſes live out of the juriſdiftion, or that the defend- 
ants do, and are not able by age and infirmaty, or the diſtance 
of place, to follow the ſuit, or ſome other good reaſons, that 
by all or any of h i the , n Cannct; Bave 
complete juſtice. 

For this purpoſe the bill ſhould tate the proceedings in 
the court below, the incompetency of that court, and pray a 
writ of certiorari. No appearance or anſwer is * 
and conſequently the writ of ſubpœna is not prayed. 

When the party has filed the certiorari A 
he muſt enter into a bond with the regiſter to prove the ſug- 
geſtions of the bill in fourteen days. A ſubparna mult next 
be ſued out and ſerved; and the regiſter's certificate of ſe- 
curity being given, and a certificate from the fix clerk, that 
the bill is filed, being obtained; a brief of the bill ſhould be 
prepared, and the writ moved for in court, which being 
granted, and the order drawn up, paſſed and entred as in 
common caſes, the Solicitor muſt apply to the fix clerk. 
to make out the writ, which is directed to the judge of the 
inferior court, requiring him to certify or ſend to this 
court the tenor of the bill or plaint; with the proceſs and 
proceedings thereon. The writ being ſerved and returned, 
together with the proceſs and proceedings, upon motion, 
the writ of certiorari, together with the proceedings re- 
moved, will be ordered to be filed. "The interrogatories” 
to prove the ſuggeſtion of the bill being drawn, and filed 
with the examiner, and witneſſes being examined accord- | 
ingly, an order ſhould be obtained upon motion or peti- 
tion to refer the examination to a maſter, and the ex- 


aminer to attend with the depoſitions; and if it appears 
by the plaintiff's own ſhewing in his bill below that he 
lives 


. Certioꝛari Bill. 
lives out of the juriſdiction of the inferior court, without prov- 
ing any allegation, an order may be . obtained-on motipnjor? 
| petition to retain the bill removed; after which the de- 
fendant muſt put in an anſwer as if the cauſe had been 
originally inſtituted in the court of Chancery; ; but if it be 
neceſſary to proceed upon the interrogatories, the Maſter's 
report muſt be obtained, and if he certifies the ſuggeſtions 
of the bill to be proved, the court muſt be moved to retain 
the bill upon ſuch 'report: and in caſe the ſuggeſtions - 
cannot be proved in the fourteen days, an order for further 
time may be obtained upon motion or petition, an affi- 
davit of the fact ſufficient to induce the court to grant 
that indulgence being firſt filed. If the ſuggeſtions are not 
proved, a procedendo may be applied for of courſe. 

- . he certiorari bond is to be entered into by the plaintiff 
and one ſecurity, in the penalty of 1004. to the Maſter of the 
Rolls and the ſenior Maſter in Chancery. 

Though the plaintiff is to examine and have publication 
within fourteen days after the return of the certiorari, to 
prove his ſuggeſtions and give the court juriſdiction, the de- 
+ fendant is not at liberty to examine, or publiſh any thing to 

diſprove it: and though the defendant ſhould examine as 
ſoon as anſwer, yet the depoſitions ſhall not be publiſhed but 
in ordinary courſe ; for after the plaintiff's firſt examination 
to affirm the juriſdiction if the court retain the cauſe, both 
parties are to examine orderly to the merits and body of the 
cauſe, and have publication according to the ordinary _ 
Toth. 145. ** 

Plaintiff, an apprentice, had ſued in the Mayor's court 
to have 1501. repaid, which his mother had paid to delepd-- 
ant to take him apprentice ; defendant brought a, certiorari” 
bill, and entered into the uſual bond to prove the ſuggeſ- 
tions, and upon a reference the Maſter certified plaintiff had 
proved his ſuggeſtions, and thereupon a procedendo, though? | 
ſeveral times moved for, was. denied; fo that defendant: * 
was neceſſitated to reply, and both ſides examined withieſ-' 


ſes, 


ſubpana to hear, Joins, 0d upon opening” che nature of > 
the caſe,” the Lord Changellor and Maſter of the Rolls were 
both of opinion that: it Thould be ſent back to be determin- 
ed in the Mayor's court.* And the Regifter; ſaidyit had of- 
ten been done both v ys, ſome retained and decreed here, 
but oftener ſent back, ſometimes after blication and ſome- 
times after a ſubpeena - ſerved to hear Nighenes ' Stephenſon v. 
Houlditch. 2 Vern. 491. 

The plaintiffs, brought a, certiorari bill; the defendant 
pleaded a decree in the Mayor s court, and an inrollment, 
which was ſaid/to be only;pronuncial. And; it was referred 
to a Maſter to certify*whether it bed the-bill. Cook + 
v. Delebere. 3 Chan. Rep. 37. * 

After a decree to account in the Exchequer” of, Chefter,, the 
defendant ſhall not havè a- certiorari bill, upon a' pretence 
that his witneſſes and {deeds are out of that*juriſdi 
Temp. Finch. Rep. 4524. . 

The plaintiff. brought a certiorari bill to remove a he 
out of the Mayor's court, his witneſſes living out "of. that 
juriſdiction, and inſerted other matters relating to, an ac- 
count not in controverſy in the Mayor's cqurt. After exa- 
mination of witneſſes the defendant moved for a procedende, 
and inſiſted that if the cauſe ſhould be. heard here he could 
not be relieved, not having: any bill here; but a procedendo 
was denied, the bill contaming other matters not determinable 
in the Mayor's court, neither can the bill be divided; but the 
cauſe after hearing was diſmiſſed out of this court. Rich v. 
Jacques. 1 Chan. Ca. 31. | 

A certiorari bill may be brought to remove a ooh out 
of a courtof Equity in a county palatine to this court. . 
Vern. 178. Portington v. Tacbork. 

Plaintiffs here ſue for lands in the county palatine of 8 
bam; one of them lives in the county of Middleſex, the 
other is an infirm old man, and not able to follow the ſuit; 
* a certiorari was granted to the Chancellor of 
Durham ; 


2 Certiazari Dill.” 
Durhom ; to certify the proceedings depending before ham 
into this court. Hilun v. Lan. Ca. Rep. 68. - Pa. 

- The writ of certiorari hes not upon Bugigbb bil: to re- 
move Latin proceedings into this court, which cannot in 
| that way hold play thereupon. 2 Chan. Rep. 109. This 
ſeems otherwiſe ſince the ſtat. 4 Geo. 2. c. 20. 


Ot Original Bitis not maying Relief,. 
En to perpetuate the Teſtimony of Wuneſſes. 


Bill to perpetuata the teſtimony of vineſſes muſt 
ſhew a title in the Phintiff to the thing whereto the 
teſtimony relates, ſtating that the witneſſes are old, in- 
firm, or ſick, or not likely to live long, or that they are 
going to fea or beyond feas, whereby the party is in dan- 
ger of lofing the benefit of their teſtimony; for this pur- 
| poſe the bill muſt pray leave to examine witneſſes thereto, 
to the end their teſtimony may be preſerved and perpetuated, 
moppeces of ſlams 2s the paeties invention ts how wants 
if they can to the 

After the bill is filed, the court, on affidavit made that the 


6 are old, infirm, going beyond ſea, c. fo 
that the party is in dagger of loſing their teſtimony, if they 
hve in the country, will upon motion or petition and afe- 
davit grant a commiſſion, or if they reſid within twenty 
miles of Landon will order them to he exantined by the 
examiner de. bens efſe, which will make their depoſitionms valid 
in that caſe only and againſt thoſe who are parties to the bill ; 
but if it appear, that they might afterwards have been ex- 
amined in chief regularly, ſuch depoſitions ſhall not be made 
'uſe of, and if the witneſſes live till they can be examined in 
chief, they muſt be examined in chief, but if they die in the 
mean time, or have not returned from beyond ſea before the 
hearing, then their depoſitions may be publiſhed. The de- 
poſitions thus taken will biad as well the parties as all claiming 
by, through, or under them, | 


The 
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The complainant may proceed to examine his witneſſes 
„ by the examiner or by 
commiſſion before ſubpana is ſerved; after ſubpana ſerved 
defendant may come in by appearance and join in com- 
miſſion if he pleaſes, and then fourteen days notice muſt be 
given of executing the commiſſion, except in the ſhort va- 
cation; when ten days notice is ſufficient, | der title Eu 
nation in perpetuam rei memoriam. 

If the defendant ſhew good, exceptions 3 a witneſs 
or other cauſe for the ſtaying the proceedings, the commiſ- 
ſioners ought not to proceed but to r ſuch matters with 
the commiſſion. 

Bills to examine in Anek rei nemoriam were utterly 
diſliked by Lord Egerton, becauſe the depoſitions are not 
ordinarily to be publiſhed ; but upon oath that the witneſſes 
are dead, and being dead there is no remedy againſt them 
if they have committed perjury. And he ordered the party 
filing a bill for a right of common, to exhibit his bill on 
the title and ſo to proceed to an examination and publication 
in ordinary courſe, ſaying they might go to law if they would, 
and take the benefit of theſe, examinations. Toth, 18. , 

Where lands are deviſed by will, and there is no occaſion 
or opportunity to prove and eſtabliſh it at law, it is often 
thought neceſlary to perpetuate the teſtimony thereto, in, this 
court. Stiles P. Reg. 587. The way to do which i is to ex- 
hibit the bill againſt the heir at law, and therein ſet forth the 
will in hec verba. The defendant having appeared and an- 
ſwered, they muſt proceed to iſſue as in other caſes, and then 
examine all the witneſſes, if living, to the proof of the ori- 
ginal will, or prove the hand- writing of ſuch of them who 
are dead, which being done and publication paſt, the. cauſe 
is at an end. And though this court ſuffers examinations 
to perpetuate teſtimony of a will, yet it will not barely try 
the validity of a will. But if the ſame come collaterally in 
Aden We » bill or e e of a tral ea | 
ing a deviſe out of lands, tc. the court will ſometimes dire& 
an iſſue at law to try the validity, 

D 


Upon 
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Upon a \ ſubpoena i in berpetuim rei memoriam, the defendant 
appearing conſented to join in commiſfſion ſo as the Lord 
Bacon orders, touching examination of witneſſes, in perpe- 
tual teſtimbny might be obſerved ; but upon motion it was 
ordered that the commiſſion ſhould be made general, as in 
like caſes where the parties join, for that it ſeemed to the 
court the Lord Bacon's orders were intended to be obſerved 
only where the plaintiff hath a eren N Ka Da- 
cres v. Southwell. Ca. Rep. 122. 

In a bill to perpetuate tetimony, if the bana pray relief 
the bill ſhall be diſmiſſed. ' 2 Ventr. 366. 

A bill was exhibited to examine witneſſes in 1 rei 
memoriam, to prove a modus decimandi. The defendant de- 
murred for that the bill was to eſtabliſh a cuſtom againſt the 
church, and in prejudice of tithes which are due communi 
jure, and ſeveral precedents were cited where bills to have 2 
modus decreed were upon demurrer diſmiſſed; but this bill 
being only to preſerve teſtimony, the Lord Keeper thought 
it reaſonable the defendant Nil ee nd one riged the 
demurrer. 1 Fern. 185. 

A bill brought by defendant at law to examine witneſſes to 
prove his right of common in perpetuam rei memoriam. Per 
cur. ſuch a bill is not to be admitted in this court, a com- 
moner ought not to come here to prove his right of common, 
until he has recovered at law in affirmance of his right, I 
Vern. 308. Pawlet v. Ingres, 

A bill to examine witneſſes to preſerve their! Wkiman 
touching the title of certain lands in the bill mentioned. 

The defendant demurred, becauſe there was no impediment 

that hindred the plaintiff from trying his right at law: aft 
that he had not obtained any verdict in affirmation of his 
pretended title. Demurrer allowed. 1 8 651 41. Poem 
v. Rogers. 

Bill to prove a will and perpetuate Saunen of witneſſes 
Defendant pleaded himſelf a purchaſor for à valuable conſi- 
deration without notice, and inſiſted that "unleſs there had 
been a verdict in affirmance of ſuch will the plaintiff ought 

* | el * 
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not to be admitted to examine his witneſſes... Plea Alpyel. 
1 Ver. 354+ _ Bechinal V. Arnold. 11 * 

A bill will not lie to perpetuate the tefiimgax of wks 

to a lunatic's will in his lifetime made debe his, dane 1 
Vern. 105- Sactuil v. Aleruortb. 
Upon a bill to perpetuate, the teſtimony of witneſſes tquch- 
ing a right to a way, the plaintiff wuſt ſet,out the; way, ex- 
aQly in his bill, per et trans, as he ought to da. in a declaration 
at law,—But ſuch a bill ought not to be brought for ſuch 
trivial things as right of common, or for ways or water- 
courſes, or at leaſt not till after a recovery at ly. 1 Vern. 312. 
Gell v. Hayward. l 36. 19004] Ae ilad! 11969 3. 


le. J. S. brought his bill for a commiſſion, to, examine. his 
he witneſſes in perpetuam rei 1, to e/tabliſh'brs ſole right 
uni len, ſuggeſting that the deſendant pretended ule right of 
2 fiſhery, and threatned to bring actiant, and diſturb glsinti uben 
bill all bis witneſſes ſhould he dead. Defendant demurreq far: that 
ght J. S. had not verified his. title at lau, and therefore had 10 
the right to bring his bill in the firſt inſtance, - - Demurrer, over- 
ruled—and this difference was taken and agreed to by the 
tn court, that if one out of poſſe Non brings ſuch bill, a, gemurrer 
5, vill be good, becauſe be ought. fu fe fd ih bis Tight. a low; 
_ but when plaintiff ſuggeſts, defendant threatened to diſturb 
os, him, He. when his witneſſes ſhould, be dead; if the defendant 
f not only threatened but actually did diſturb him by fiſhing, 
i &c, daily; in ſuch caſe the defendant ſhould — that he 
,ony did daily diſturb plaintiff, and therefore the plaintiff ſhall ſeek 
ww remedy at law—or if plaintiff had fhewn in his bill that defen- 
ot dant had actually diflurbed him, then the demurrer bad been 
al proper, but not for bare threatning. Duke of Bure; v. Ser- 
© his | je Girdler. ere = 1 0. 531. 7 | 
, man ring a to perpetuate imony, where 
mY he | cannot Lek a dll for - relief without ne gt pe- 
ſes nalty,” as in waſte, Ge. 1 Art. 450. "Earl of Juſfolł v, Green, 
wry Plaintiff is intitled to perpetuate teſtimony on” an 4ilGrlous 
| had e nay Wer in Fey a n, 
| ye! NR 
* 5 5 90 Uy 1 34<h 2 Dia jp f 7 2 D rere 
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Tennant in tail out of poſſeſſion cannot bring bill to perpe- 
tuate teſtimony till he has recovered poſſeſſion by ejectment: 
and demurrer for this cauſe would be allowed. 1 Ati. 571 
Brandhn v. Ord. 

Where plaintiff on a bill to perpetuate che teſtimony of 
witneſſes has examined, and thereby had the fruit of the bill, 

neither herſelf nor the defendant/are intitled to'coſts. 2 At. 
167. Lach Coddringtin V. England. 

Bill for diſcovery and perpetuating teſtimony, plaintf 
ſtruck out the diſcovery and all the relief, but, in praying pro- 
ceſs, prays that defendant may abide ſuch order and decree as 
the court ſhall think proper, it makes a bill for relief, and 

ought to be diſmiſſed. Roſe v. Gannel. 3 Ait. 439. | 
Ina ill to perpetuate teſtimony of witneſſes, coſts are never 
given againſt defendant. 1 Ati. 610. Dic. 

On a e eee g es last in S Pepe 
teſtimony, &c. defendant anſwered as to the title, and de- 
murred as to the perpetuating the evidence, in regard the 
"defendant might bring his ejectment, and examine his wit- 


neſſes at the trial, and upon affidavit that the plaintiff's wit- 
neſſes were infirm and unable to travel, the demurrer was 
 over-ruled by the Maſter of the Rolls, and afterwards by 
the Chancellor Lord Cowper on a re hearing, but without 
| _ an affidavit the demurrer had been une 2 1 5 v. nk 
rei 1 . 177. A n 
4 1 21 11! On: kt 
Bills of Diſcovery. - 
A2. Bil 3 termed. a bill of Se is a bil 
for diſcoyery of facts reſting in the ue of the 
defendant, or of deeds or writings. in his cuſtody. or power, 
and ſeeks no relief further than the mere diſcovery and de- 
livery, of, the deeds, &c. though this latter part, ig. not al- 
ways introduced into a bill of this nature 3 2, bill for this 
purpoſe muſt. ſtate the right of the party to the diſcoyery 
prayed and interrogate accordingly, . 4k When ga gliſcover) 
merely, or a delivery of deeds, &c. is the objeR of the 
bill, an affidavit is not requiſite. But if any other relief 
þe prayed, the e muſt annex to his bill an affidavit 
that 
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that the deeds or writings of which a diſcovery is fought, X 
are not in his cuſtody or power, or that he knows not in 
whoſe cuſtody or power they are, unleſs they are in the 
hands of the defendant. 

Whenever a bill is for a diſcovery only, and the plaintiff 
has a full diſcovery by the defendant's anſwer, the plaintiff 
cannot reply or proceed, for by the diſcovery the plaintiff 
has obtained the end of his bill, and when he has had the 
benefit of it in an action at law, and comes after to diſ- 
miſs the bill (which he muſt do or defendant will) ſuch 
diſmiſſion will be with coſts to be taxed, which ſeems 
hard, ſince the defendant was the occaſion of this bill by 
his falſe plea below, and the plaintiff there can be allowed 
no coſts in equity. Vid. flat. 4 & 5 Anne, c. 16. /. 23. 
Calverly v. Parker. Dunb. 13. 

An affidavit of the loſs of a deed is neceſſary where the 
bill ſeeks to be relieved on the matter of that deed, becauſe 
the want of this deed is the only foundation the plaintiff, 
has to draw the cauſe from law to equity; but where the 
bill ſeeks no decree, but a diſcovery merely, or to have the 
deed produced at the trial, or the like, an affidavit, is not 
neceſſary, becauſe it is not to be preſumed that the plain 
tiff would put himſelf to the expence of a trial, if the deed 
was in his own hands. Meſ. 192. 1 Chan. Ca. 11. 

If the bill exhibited be grounded on the loſs of a bond, 
as it is the Joſs which entitles the court to juriſdiftion of 
the cauſe, affidavit muſt be made of it. 1 Chan. Ca. 231. 

But if a perſon comes only for a diſcovery of a deed, he 
need not make oath of the loſs of it, as he muſt do when 
he comes for relief; for he cannot tranſlate the juriſdicti- 
on, without oath made of the loſs of the deed. 1 Vern, 
247 

Where a bill was brought for the bare diſcovery of adeed, 
and the defendant demurred becauſe the plaintiff ;had not | 
made oath, according to the courſe of the court, that he 
had not the deed, upon which this diſtinction was taken 
and allowed by the court, viz. that where a perſon/comes 
for a diſcovery and prays relief, there it is neceſſary for him 


to make affidavit of the want of the deed ; but when he 
ſeeks but a bare diſcovery, as to have it produced at a trial, 

it is not neceſſary, for it is not to be preſumed that the 
plaintiff, in either of the latter caſes, would do ſo abſurd a 
thing as exhibit a bill, if he had the deed. 1 Chan. Ca. 
11. 1 ern. 180. S. P. fed vid. 1 Vern. 59. where the 
diſtinction ſeems to be taken quite contrary, but ſeems to be 
the miſtake of the reporter. Eg. Ca. Abr. 14. 

If a bill be purely for a diſcovery and delivering up a 
deed, and prays no other relief, an affidavit that plaintiff 
| hath not the deeds is not neceſſary ; but if the bill be for 

relief generally upon any bond or deed, as to recover mo- 
ney upon the bond, or profits of land under the deed, an 
affidavit that the deed 1 is not in plaintiff's cuſtody, muſt be 
' annexed, becauſe the bill does by conſequence ſeek to 
transfer the juriſdiction from law to Wan 2 Vn, 
Whitchurch v. Golding 541. 

When a bill is exhibited for a general diſcovery of deeds, 
tis not neceſſary for the plaintiff to annex the uſual affi- 
davit that he has none of them in his cuſtody ; but where 
the bill is for a diſcovery of a particular bond, for want of 
which the plaintiff could not recover his debt at law or the 
poſſeſſor in ejectment, in theſe caſes tis fit he ſhould make 
oath that he himſelf has not the bond or deed, becauſe if 
he had, his remedy is proper and open at law, and then he 
is not to put another to the unneceſſary expence of an an- 
ſwer to deny his having it. Preced. in Chant, 5 36. 

If a bill be brought for relief, as well as diſcovery of 

deeds, an afſidavit muſt be annexed that plaintiff has not 

2 deeds in his cm or defendant may demur. 3 All. 
Anon. 

Tis a bill be brought to be aloud ain a deed 6056 
lently cancelled by the defendant and to have another deed 
executed, the plaintiff need not make oath of the loſs of 
the deed, becauſe he could have no remedy at law though 

the deed was in his hands. of. 192. King v. King. 
Every heir at law has a right to a diſcovery. by what 
means and under what deed he is diſinherited. Harriſon 
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Bill lies for diſcovery of court rolls, ledgers, &c. to be 
uſed at à trial which relates to ** and defendant. 
Hard. 180. 

Any perſon in poſtelkon, as tenant or otherwiſe, may 
bring bill for diſcovery of his title who brings ejectment 


body. Medealf v. Harvey. 1 Veſ. 248. 

A bill for diſcovery of a note, deed, &c. lies after fix 
years are elapſed, for the ſtatute of limitations is no plea 
to it. Ch. Rep. 14. Dean, c. of Weſtminſter v. Croſs. 
Bunb. 60. 

Bill for the diſcovery of a promiſſory note for 275. ſug- 
geſting that it was given ex turpi cauſa to ſniother and make 
up a felony, &c. Demurrer to that part of the bill which 
ſeeks a diſcovery, if the note were not given to compound 
a felony, which is of a criminal nature, Cc. Demurrer 
allowed. 8 Vin. Abr. 543. pl. 6. Guiborn v. Fellows et al. 

Though no bill of diſcovery will lie on penal ſtatutes 
without waiving the penalty, yet the advantage of plead - 
ing it ſeems waived by partners in clandeſtine trade. Gilb. 
Eg. Rep. 186, 187. | 

Perſons who claim lands by will or any other voluntary 
diſpoſition, having the Jaw on their ſide, are intitled, 
againſt an heir at law, to a diſcovery in equity of deeds 
relating to the eſtates, and to have them delivered up; 
otherwiſe the heir might defend himſelf at law by ſetting 
up prior incumbrances, and by that means hinder the 
trying the validity of the will. 8 Vin. Ar. 551. pl. 12. 
Dutcheſs of Newcaſtle v. Lord Pelham. 

The lord. of a manor brought a bill of diſcovery of 
treaſure-trove, Per Cur. The bill is proper enough as to 
the diſcovery, but he can have no relief, becauſe he may 
bring trover ; and the bill was diſmiſſed with colts, - | Shane . 
v. Heathfield. Bunb. 18. | 
A vill for diſcovery to enable the plaintiff to bring ; an 
ation was allowed though the action ſounded. in vort. 
1 Vern. 307.. 2 Vern. 442-3. 

A bill againſt an executor or adminiftrator for a diſ- 
* of alfets ought to charge poſitively that aſſets = the 
tor 


againſt him; even though he is a wrong doer againſt every -- 
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teſtator or inteſtate came to his . 1 Chan. Ca. 226, 
Davis v. Curtis. 

A bill for a diſcovery of 8 s eſtate lies beds. pro- 
bate, or pendente lite for probate. 2 Vern. 49. 1 Vern. 106. 
Bill lies for diſcovery of the perſonal eſlate of B. in the 
defendant's hands after judgment and execution ſued againſt 
B. but not before execution ſued. 1 Vern. 399. 1 Eg. 
Ca. Ur. 132. 

In a bill for diſcovery of bankrupt's effects, the court 
will not allow defendants to look into their depoſitions 
taken before the commiſſioners before they put in their 
anſwers. Boden v. Dallow. 1 Ath. 289. 

Diſcovery in equity is not confined tothe rules of Jaw for 
inſpecting books. Thus the lord of one manor may have 
leave to inſpect the books of another manor, though not 

at law. 2 Veſ. 621. Dic. 

A cauſe being brought on to a hearing, where the bill 
was for a diſcovery merely, the queſtion was, Whether the 
bill ſhould be diſmiſſed or the cauſe ſtruck out of the paper ? 
and the Maſter of the Rolls ordered the cauſe to be ſtruck 
out of the paper, becauſe a bill is never diſmiſſed where the 
plaintiff prays no relief, for the words of diſmiſſion 14 4 
court ſeeing no cauſe to relieve, &c. Moſ. 185. pl. Anon 


Having ſtated Caſes in white « a Bill of Diſcorery 
will lie, it may not be improper to ſtate ſome 
Caſes where this Bill will not lie. 


Bill for a diſcovery of deeds or a title does not lie 
againſt him who is a purchaſor for a valuable conſider- 
ation without notice, and hath obtained verdi& and Judg- 
ment in ejectment. Chan. Rep. 35. 

If a bill be brought againſt A. and B. to diſcover whe- 
ther A. and his wife under whom he claims were not pa- 
piſts, B. who purchaſed from J. is not obliged to diſcover, 
but may plead. Harriſon v. Southcote. 1 Ath. 529. 

No man is obliged to diſcover what may ſubje& him to 2 


penalty, not what muſt only. Ibid. 2 Veſ. 389. 245. * 
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To a bill for diſcovery of marriage, a defendant may 
plead that it would ſubject her to puniſhment for inceſt in 
the eccleſiaſtical court, though the huſband be dead. Brown- 
fword v. Edwards. - 2 Veſ. 243. 

A bill does not lie for a diſcovery of receipts and ac- 
quittances given or payments made for goods after the re- 
covery for the goods 1 in an action at law. 1 Vern. 176. 3 
Chan. Rep. 17. | 
A bill of diſcovery does not lie of things not examinable 
or relievable in equity, as the ill uſage of a huſband to a 
wife. 1 Vern. 24. 

Nor for the diſcovery of a tenant of the freehold in order 
to bring a formedon. 1 Vern. 212. 273. 

The court will not compel a diſcovery to create * 
for a future cauſe. Finch v. Finch. 2 Veſ. 491. 

Upon a bill for a diſcovery of a deed upon a ſuggeſtion of 
a truſt, if the defendant denies the truſt he ſhall not be 
obliged to produce the deed. 2 Vern. 463. 5 

The court will not admit a bill of diſcovery in aid of the 
juriſdiction of the eccleſiaſtical court, for they can come at 
diſcovery themſelves. Dunn v. Coates. 1 Ath. 288. 

Bill for diſcovery does not lie againſt one for what he 
may be examined to, as one who is merely a witneſs claim- 
ing no intereſt, but he may plead the caſe, and ſupport it by 
anſwer diſclaiming intereſt, and a demurrer is bad. Plummer 
v. May. 1 Veſ. 426. 

Bill for diſcovery of waſte, charging ade to be 
tenant for life, and that he committed waſte, and praying 
that he may ſet forth and diſcover whether he is not tenant 
for life; he may plead to the diſcovery, whether he hath 
committed waſte or not, but not whether he is tenant for 
life or not, though on that the forfeiture depends. Dic. 2 
Veſ. ros. Weaver v. Earl of Meath. 

A widow is not obliged to diſcover an offer to N 
her jointure till the act of confirmation is bats. Leech v. 
Trollop. 2 Vef. 662. 


If plaintiff ſet out a title, 104 that certain old terms 
„ 


a title 
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a title inconſiſtent with plaintiff's, he is not obliged to 
diſcover what deeds he has relating to his own title; but 
if there be any charge in the bill that defendant has deeds of 
plaintiff*s title, it muſt be anſwered. Burden v. Dore. 2 
Vel. 445: 

Toa bill of diſcovery of title deeds or purchaſe if he denies 
notice, need only ſet forth the purchaſe deed; and may plead 
his purchaſe in bar to the diſcovery of the title deeds, for a 
purchaſer may, ſubſequent to his purchaſe, have found out 
a defect in his title, and if he ſhould produce title deeds they 
might be made uſe of to overturn his title at law. 3 Att. 
on” Dic. Aſhton v. Aſhton. 


I. Df Bills not oziginal, but an Addition 
— —— Continuance of an Oziginal Xl, 
or bo 


A Supplemental Bill, 
A Supplemental Bill in the Nature of a 
Bill of Bevivoz. 
A Bill of Revivoz, 
A Bill of Revivoz and Supplement. 
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Supplemental bill is occaſioned by ſome defect in a 

ſuit already inſtituted, whereby the parties cannot 
obtain that complete | juſtice to which otherwiſe the caſe 
made by their bill would have intitled them; for although 
the parties to the ſuit remain before the court, fome ſubſe- 
quent event has either made ſuch a change i in their intereſts, 
or given ſuch an intereſt-in the matter in litigation to ſome 
other perſon, that the proceedings, as they: Hands cannot have 
their full effect. 
It is not very accurately aſcertained i in the books of prac- 
tice or in the reports, in what caſes a ſuit becomes de- 
fective without being abſolutely abated, and in what caſes it 
abates as well as becomes defective; l whole it 
may 
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may be collected, that if by any means the intereſt of a party 
in any matter in litigation becomes veſted in another, the 


proceedings are rendred defective in proportion as that in- 
tereſt affects the ſuit; ſo that although the parties to that 
ſuit remain as before, yet the end of the ſuit cannot be 
obtained, and the perſon to whom ſuch right or property 
in litigation is tranſmitted is intitied to ſupply the defects of 
the ſuit if become defeftive. 

Any matter which happens ſubſequent to the original bill 
and gives a new intereſt in the . matter in diſpute to a 


perſon not party to the bill, as the birth of a'tenant in 


tail, or a new intereſt to a party upon ſome other contin- 


gency, or occaſions a change of intereſt, as an aſſignment | 


of a mortgage; or where any defect is diſcovered in the ori- 
 ginal bill, or in any other part of the proceedings, and not 
in conſequence of any event which has occaſioned any change 
of intereſt in the ſubject matter of the ſuit : ſometimes after 
a decree in aid of it to carry it into execution, where any 
matter in the original bill hath eſcaped the attention of the 
court, or has not been put in iſſue by it, or by the defence 
made to it, and no directions have been given reſpecting 
ſuch points, or, in fine, any event which makes an alteration 
with reſpe& to any of the claims of any party to the ſuit, 
and does not occaſion an abatement, the defect in the pro- 
ceedings may be ſupplied by a ſupplemental bill. And ſome- 
times a defeCtof parties is ſupplied by ſupplemental bill. 

A ſupplemental bill may likewiſe be brought to obtain 
a further difcovery from a defendant where the proceedings 
are in ſuch a ſtate that the original bill cannot be nN 
for that purpoſe. 3 Att. 30. 

A ſupplemental bill muſt ſtate the original bill and the 
proceedings thereon; and if the ſupplemental bill be oc- 
caſioned by any event ſubſequent to the original bill, it 
muſt ſtate that event and the "conſequent alteration with 
reſpect to the parties; and in general, the ſupplemental 
bill muſt pray that all the defendants may appear and an- 
ſwer to the charges it contains. For the cauſe muſt be 
OT upon the ſupplemental bill at the ſame time that it 


<z 
7 


comes on to be dos the original bill, if it has not 
been heard before; and if the cauſe has been heard before, 
it muſt in general, if not always, be heard upon the ſup- 
| manner *. 


fary to be made a defendant, the ſupplemental bill may be 
exhibited againſt ſuch perſon alone, and may pray a de- 
cree upon the particular ſupplemental matter alledged againſt 
that perſon only t, unleſs, which is frequently the caſe, the 
intereſts of the other defendants may be affected by that 
decree. Where a ſupplemental bill is meerly for the pur- 
poſe of bringing formal parties before the court, the parties 
to the original bill need not be made parties to the ſupplemen- 
tal bill. 

When a ſupplemental bill is brought for any new matter 

diſcovered ſince the hearing of the cauſe, before the former 
decree is ſigned and inrolled, if the defendant to ſuch bill 
is able to ſnew there is no new matter diſcovered, he muſt 
take advantage by plea or demurrer, and it is too late to 
inſiſt upon it at the hearing. 2 At. 40. Lewellin v. Mack- 
worth. 
Where aſſignees of a bankrupt die or are. diſcharged, 
and others are put in their room, there is no privity be- 
tween the bankrupt and the affignees, or at leaſt but an 
artificial one, and therefore they cannot revive, but muſt 
bring a ſupplemental bill to intitle themſelves to the be- 
nefit of the nm in a former ſuit. 1 All. 88. 
Anon. 


A purchaſer, amet lite, on filing a ed bill, 


is liable to all the coſts from the beginning to the end of | 


the ſuit. T1bid. Dic. 

The plaintiff brought a ſupplemental bill fob diſcovery 
of more evidence touching a matter of account: to which 
the defendant pleaded the former bill, and that the cauſe 
was heard and an account directed; but he was ordered 
to anſwer to all matters in this bill not anſwered unto in 


——— — 


* Alk. 217. + Ibid. 


the 


If indeed the alteration or acquiſi- 
tion of intereſt happen to a defendant, or a perſon neceſ- 
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the former cauſe, and the plaintiff not to reply or proceed 
any further e order. 2 Chan.” Rep, 142. "Bier V. 
Shipwith. © 
In a bill of review a new ſupplemental bill may be 
added, 1 Vern. 135. Price v. Keyte... 
Where a ſupplemental bill is brought after publication, 
it is irregular to examine witneſſes to a matter that was in 
iſſue and not proved in the original cauſe, and ſuch proofs 
not to be read, —If there be no proof to the new ma 
in the ſupplemental bill, it muſt be diſmiſſed. Bagnal. v. 
Bagnal. Vin. Abr. tit. Chancery, 439. C. 8. 


of a Supplentanta Bill in the Natiire of 8 : 
Bill of Revivoz. | 


FF may ſometimes happen that the ſuit may become 
A abated as well as defective, where the intereſt of a 
plaintiff ſuing in auter droit entirely determines by death 
or otherwiſe, and fome other perſon thereupon becomes 
intitled to the ſame property under the ſame title, as in the 
caſe of new aſſignees under a 27 of Bankrupt, u 
the death or removal of former: a ſhgnees, or in the 1 8 5 
an executor or adminiſtrator upon the determination 1 of ar an 
adminiſtration durante minors etate, or ; pendente lite: The 
ſuit may be added to and continued, by, ſupplemental- bill 
in the nature of a bill of revivor, as it has all the effect of 
2 bill of revivor in continuing the ſuit. 
In a decree to account, if during the account any party 
 thould die, and a deviſee of that party, or any other for- 
mal party as truſtees, ſhould be wanting, a bill to bring 
them before the court is not in the ſtrict ſenſe a ſupple- 
mental bill, but a ſupplemental bill in the nature of a bill 


of ,revivor, and to ſuch a, bill it is not neceſlary to make 
the defendants. in the original bill parties, nor when the 
cauſe comes on to be reheard, can thoſe defendants object 


"for want of parties. 3 Ath 217, 
Affgnees of a bankrupt bring a bill 243 obtain a decree 
"ni againſt defendants, who make default; and after the 
decree 


45 Df a Supplemental Bill, &c, 


decree new aſſignees are choſen, who. bring a ſupplemental 
Dill in the nature of a bill of revivor; they {hall ſtand in the 


place of the truſtees, and may ſerve the defaulters with a 
ſubp#na to ſhew cauſe. [Brown v. Martin. 3 oe, 218 


Ot Bills of Revivoz, | 


an E rights of the parties in a ſuit already inflitutes 
may by ſome ſubſequent event be ſo materially 
e or varied by diſcontinuance or tranſmiſſion, in 
conſequence of marriage or death, as to leave no perſon 
for or againſt whom the court can pronounce. 
., When a change of intereſt is occaſioned by os. in con- 
ſequence of the death of a party, plaintiff or defendant, 
whoſe intereſt is not determined by his death, as far as 
the intereſt of the party dying extends, there is no longer 
any perſon before the court: by marriage a female plain- 
tiff renders herſelf incapable of proſecuting alone; in both 
theſe caſes the proceedings become abated or diſcontinued 
in part or in the whole; but upon the marriage of a female 
defendant the ſuit ies not abate, though her huſband 
muſt be named in all ſubſequent proceedings. The reaſon 
of: the difference between the caſes. of a en plaintiff a and 
defendani, ſeems to be, that a. plaintiff ſeeking to obtain 
a right, the defendant. may be inj jured by anſwering to he 
who is not intitled to fue for it; but: a defendant AY 
juſtifying poſſeſſion, tlie Plaintiff Landed be injured by 
decree againſt the perſon holding that poſſeſſion: Ari te 
has been determined that where 4 female plaintiff has 
martied, and has notwithftanding proceeded i in a ſuit a8 a 
feme fole, the mere want of a MI of re revivor is not error 
upon a bill of review brought by the, defendant. 1 Chan. 
a2. 231. Roll. Rep. 86. * Wt 
In bills filed by Ge: the denne of any of them 
will not abate the proceedings, becauſe the parties remain · 
ing may ſuſtaln the fuft, and are competent to call upon 
the court for a decree; or when the intereſt of the party 
nk ſo determines as no Gr wth to affect the uit, as in 
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the caſe of tenant for life, and no perſon becomes intitled 
thereupon to the ſame intereſt, no diſcontinuance is oc- 
caſioned by the death of that party; and in the inſtanet 
of bills filed by ereditors, if one die, the ſurviving parties 
can ſuſtain the ſuit: ſo if an adminiſtrator, as guardian to 
an infant executor, ſue, and, pendente elite, the infant come 
of full age, it is not neceſſary. And in the caſe of bills 
filed by or againſt truſtees or executors, joint-tenants, joint. 
obligees, Joint-obligors, or by or againſt huſband and wife, 
jure uxoris, and the huſband dies, the right ſurvives and the 
proceedings do not abate. If indeed upon the death of the 
huſband of a female plaintiff, ſuing i in her right, the widow 
does not proceed in the cauſe, the bill is conſidered as abated, 
and he is not liable to coſts ; but if ſhe take one ſtep in the 
cauſe, the ſuit may proceed without a bill of revivor, for ſhe 
alone has the Thos intereſt, and the huſband was party | 
in her right. 3 Chan. Rep. 40. Toth. 14. 

If there be à bill by a feme fole, and before anſwer ſhe 
marries, it is not neceſſary, If a bill be filed againſt a 
feme ſole, who. after anſwer marries, there i is no need of a 
bill of revivor, for the huſband ſhall be concluded by her 
anſwer. The caſe is the ſame, if a female plaintiff mar- 
ry, pending a, ſuit, and afterwards, before reviver, her 
huſband die, for then her incapacity to proſecute the ſuit, 
is removed. 

If bill be brought by huſband and wife, for a demand i in 
her right, and he dies, the cauſe Hors not abate. 2 Att. 
726, Anon. 

The party plaintiff, or t his beim, executors, or admini- 
ſtrators, who have the right of ſuit by privity of blood, or 
repreſentation, may exhibit this bill againſt the other: par- 
ty, his r en, or ann who have di 
intereſt. 

If a fait _ * marriage afi PREY plaintiff, des 
act be done to affect the rights of the parties, but the 
marriage, no title can be diſputed, the perſon of the huſ- 
band is the ſole fact to be aſcertained, and therefore the ſuit 
may be continued by bill of revivor. 40 
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A bill of revivor ſhould ſtate the original bill, and the 
ſeveral proceedings thereon, and the abatement ; and muſt 
ſhew ſome title to revive and charge, that the cauſe ought 
to be revived and ſtand in the ſame condition, with reſpect 
to the parties in the bill of revivor, as it was in with reſpect 
to the parties to the original bill, at the time the abate- 
1 and it muſt pray that the ſuit may be re- 
vived accordingly. And if there be a variance between 
that and the original bill, in any material point, the de- 
fendant may demur, and upon ſuch demurrer the bill of 
revivor may be diſmiſſed ; but if any thing happens by the 
abatement that makes it neceſſary to add a new charge, 
' that may be inſerted in the bill, as in the caſe of a diſco- 
very of aſſets, the plaintiff may pray a diſcovery of aſſets 
in the hands of the heir or executor, and the defendant 
will be obliged to anſwer thereto. 
| Where a defendant to an original bill dies before putting 
in an anſwer, the bill of revivor, though requiring in itſelf 
no anſwer, muſt yet pray that the perſon againſt whom it 
ſeeks to revive the ſuit may anſwer the original bill. 
A cauſe cannot be revived in part, but the whole pro- 
ceedings, bill, anſwer, and orders made in the cauſe muſt 
ſtand revived, for the revivor is but a continuation of the 
ſame ſuit ; and it cannot be a continuation of the ſame 
'unleſs it proceeded where the other left off. 2 Chan. Ca. 8. 
In a bill of revivor merely the defendant muſt appear in 
a town cauſe, in four days excluſive, or in a country cauſe, 
in eight days excluſive, of the ſervice of ſubpoena, or, in 
default, proceſs of contempt may be iſſued, and in eight 
days after appearance, either ſhew cauſe againſt the bill or 
ſubmit to anfwer ; and in default the ſuit may be revived 
without anſwer,—if none- be required upon motion as 2 
matter of courſe. This motion is made upon an allega- 


tion, that the time allowed for the defendant to anſwer by ( 
the courſe of the court is expired, and that no cauſe is 

ſhewn againſt the bill; and it is therefore preſumed defen- I 

dant can ſhew no cauſe againſt reviving the ſuit, in the ( 


manner prayed by the bill. 


No 
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No anſwer is dane our in to o this bil, but the defen- 
dant may for his, own benefit, by. demurr er, plea, or. anſwer, 
ſet forth and ſhew cauſe againſt the revivor, as that the now 
plaintiff i is not heir, &c.. that he ſtandeth not in dhe like caſe, 
hath not the like intereſt, or the like cauſe of complaint, as in 
the former ſuit, or that the e is not n lub jeg 
to the demand. < 

If defendant by anſwer, only (not by plea, or deer} in- 
ſiſts plaintiff is not intitled to revive, yet the court, on mo: 
tion, will order the proceedings to ſtand revivgd 3. but if plain- 
tiff does not ſhew he has a. gogd title to revive, he will take 
nothing by his ſuit at the ATA Is. Harris Ve Pollard, 3 
Ins. 348. D ind bin at hben 

If part of the decretal order, be omitted, in a the decree ſigned 
and inrolled, the plaintiff may revive the ſuit, by bill of reyi- 
vor. 1 Chan. Ca. att 2, vie do lid a I 

A defendant cannot revive but in one inſtance, and that is 
after a decree to account, begauſe.in that caſe, he is conſiger- 
ed as an actor, for tillghe. account is taken it is ngt known 
on which ſide the . will * 3 Atk. 691. e in 
Chan, 197. 717 10-1 20 ven $; 

Though by Stat., 8.1. 3: . ile ſhall. net abate: by. the 
death of orie defendant, yet it muſt be taken with this reſtric- 
tion, that the ſubject matter of the bill is nos bays by fo er 
fendant's death. Brown v. Higden, 1 Att. 21. 

An aſſignee or a purchaſor ſhall not have a bill of denne for 
want of privity. 1 Verni 447. Eg. Ca. Abr. * {iid 5d pal 

Plaintiff a purchaſer exhibited his bill of reuivor, ad reyiv-- 
ed the ſuit by order, and the defendant joined; in examining 
witneſſes; but, at the hearing, Lord Bridgman diſmiſſed the 
bill, for that a purchaſor e inen bill of . 
2 Freem. 13a. 046 391994) 9 reve tier ent * 

No one ſhall be made party 19a bi who A in 5 
Chan. Ca. 151. 5 OE) ns 

A deviſee can not have a bill of - revivor,, for be does not 
repreſent the _— but is in ans of a mae LY Chan. 
Ca. 2 51% 10 ib 0nd „ 45 nf | 

001 1 + tit 19 E 1 10 10 \ "A bill 
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TOO eee viz. 
thirty „ and for this reaſon in the principal caſe the bill 
was bur the party may exhibit an original bill, and 
fer forth the decree as evidence. 2 Chan. Ca. 216. 

A bill of revivor lies not to revive a decree, for coſts alone, 
ere no duty is Gecreed: 2 Chan. Ca. 7. een, 
195, 246 

4 bill of revinor may be brought for duty and Ges wovtax- 
ed in defendant's fe time, but not for coſts done. Dedjonv. 


_ Oliver, Runb. 160. 
Fa bill of revivor revive mon than irought, je will be bad, 
Than: Ca. 77. | ut with, ud | 


A creditor lowed Genre in and prove hi 44, bnd 
dis contribution, may revive, — ewes ee 
$7 ginally: ' Eg. Ca. Abr. 3. 

If the bill of reviyor revive ths ns Which was 
to pay mone ) and to convey lands, it may ſtand a8 to the 
perſonalty, if the executor only revives, and not as-to the 
realty, though the amtes e unn Wen . C. 
br. p ed. « il 

A E in a bill of revivor-mho-wa 
phaintif to the former bill. 2 Cham Ca. 8. 

If the bill of 'tevivor alledge a releaſe by he Remi cent 
ted, to the other plaintiffs, and prays! ah'anfiver, iv inovnaate 
rial variance. 2 Chan. Ca. 1 N 
A defendant ho has not put in hs anſovr may 90min 
in the bill of revivor. 1 Vern. 388% | 

If one plaintiff 7 refuſe to join in revivor, - the da may 

bring ſuch, bill, and make him r re Abr. 
Ca. Eg. mags, 

If an Ander do a Vl of reiter f ace nn Aenne 
in the inrollment of the decree, draw into re- examination mat- 
ters formerly ſettled, an order ſhall be made, Wer by ca 

be not re-examined. Chan. Ca. 56. - 

Revivor upon tevivor lies until the en of th thing in 
queſtion be determined. Hard. 2. 

Were aſſignees of a bankrupt nene and 
others are by order of court put in their room, there is no 
privity between the bankrupt and aflignees, or at leaſt guy 


Of Bills of Revivot,- 


danger and therefore they ges reive but pul bring 
ſupplemental bill. 1 Ati. 88. Ann. 81 

If two joint-tenants 'or,: tenants. neee 
bill, and one releaſes or dies, this wil not W 
the other. 2 Freem. 6. 3 Chun. Rp, 6 7. 1 

Where the teſtator had lend 48, b bill, and died before. 8 
the plea was argued, the repreſentatiye muſt plead.de nave, for 
the firſt cannot be argued now.  Michlethwaite v. Golvarly 
and another. Caf. temp. Talbot 3. 191 to lie 

A bill of revivor againſt the ane 
and revived againſt the defendant as heir, and diſmiſſed with 
coſts, the defendant cannot haye coſts expended hy his father 
before the revivor, for they hed wicker 3 Ch. Rep:.65; 
Lhyd v. Powis.” 

If the ſuit abates, the plaintiff ib) being a Gigli bil, 
praying a parallel decree, mas b 1 Tre 
1 Vern. 463. 2444 — 755 ; 

In a bill beer it may be Becelafy ca hr its; Weh 
new matter as is needful to: ſhew hoy / e Zero 
titled to revive. © Coniyns Rcp. 590% - 1 

On bill; of revivor plaintiff cannot diſpute d. 
defendant may. 2 Vez. 233. 

Proceedings in croſs ab. are not revived adi a bill 
of revivor in each; except as to arty matter of account decreed, 


and chu e bill iC end pep dc er be revived 
revives the whole. | $5 {MR 


Bil of b Revive) « and Supplement. Gs 


A Bil 6 50e and fupplement is merely 6 Edinghlbid of 


thoſe tw ſpecies of dills, and in' its ſeparate parts muſt 
be framed and proceeded upon as ſuch. 


If by any act beſides e a ſertlement the 
es Rs 4 8 


31 ö 


matter vert ſot i its” co 
by ſupplemental bill 41 8 
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of Fevlvòr; ſhewy the ſettlement or other actiby which their 
rights are affected. And in che ſame manner if any other 
event when occaſions? am abatement is accompanied or! fol- 
lowed by any mutter wick · becomes neceſſary to be ſtated to 
the court to ſhew che Nights vf the parties, or to obtain the 
full Benefit oft the {uit beyond what is meerly neceſſary to 
ſhew byvPapamſt whom the cauſe is to be revived, that mat- 
ter mul be ſet forth by way oFfupptvegaral 2 ne to Ire 


bill of revivor. F Na 6. V. es 
Ul 360 re 2 as bade, offs $i — 1041332 0 113 
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N do id & 10 b tolling E ani 
xXx Sills.” e 
Bills ol; Review to examine and xeverſe De- 
:.crees-Ugned and inrolle. 1 wo 
Bills in the Nature of Bills df -Review'to 
examine and reverſe 3 either ugned 
and inrolled oz not, brought by Pe WV 
not bound by the.fozmer Decree... nd 5 
Bills imbeaching Decrees upon. the Gow 
ao — — * 5 wt 
S to ca ecrees into ecu on. 
Bills in the Nattire of Bills 2 ee 
Bills in the Nature of: SUpplemental: Wing: 


Bills filed by the particulurz ol the 
Court. 1 © 43 Doha * n hig bon 


* 


! 
i  ATCro Bill. 575 a $9 0 


Sa bill brought by. geſenllah nt againſt : a "Plaintiff or other 
parties in a former bin depending, touching the matter 
in 1 in that bill. 8 bill of this kinds ial 
rought 
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brought to obtain, either a neceſſary diſcovery. or full relief 
to all parties. It frequently happens, and particularly if 
any queſtion ariſes between two. defendants, te to a * that 
the court cannot make 3 complete .c decree without a_ croſs 
bill, or bills, to bring any. matter in diſpute completely 
before the 2 litigated 1555 che proper parties, 721 upon 
proper proofs. In this c aſe 1 neceſſary fo r ſome 
or oge.of the defendants, to, t Wk rs bill, to file a bil 
againſt the plaintiff _ other . fendants to that Dilll, 
or ſome of them, and bring the litigated points properly 
before the court. Croſs, bills were at firſt unwillingly al- 
lowed of; the court forefaw great inconveniencies from 
them, and che rules relating to them were introduced by 
Sir Nicbelas Bacon; 3 they are in the nature, "of; a" defence, 
and were allowed of that the party might more fully have 
the benefit of ſomewhat he could not ſo well profit Himſelf 
of, being a defendant, though, it was at iſſue in the. other 
cats but the ſame matter cannot be examined to after 
publication. Mo. 382. And being generally conſidered 
as a defence or as a proceeding to obtain compleat juftice 
of a matter ſub judice, the plaintiff is not obliged, as againſt 
the plaintiff in the original bill, to ſhew any ground of 
equity to ſupport the juriſdiction of the court, becauſe the 
croſs bill is rounded , upon another bill here in court, 
Hard. 160. 

A croſs bill ſhould ſtate the original bill and proceedings 
thereon, and the rights of the party exhibiting, the bill, or 
the ground on which he reſiſts the chirts of the Plaintiff 
in the original bill. IT | 

The defendant to the original! bill muſt generally anſwer 
before the defendant to the eröſs bill ſhall be compelled 
to anſwer. And in cafe the plaintiff in the croſs cauſe 
ſhould attempt to ſue out proceſs of contempt, the defend- 
ant may obtain an order to ſtay proceedings upoy' the 
croſs bill, until defendant to the original cauſe hath fully 
anſwered | the fame, 'Defengant to the croſs bill will be 

intitled 


54 A Croſs Kill, 


intitled tothe uſual orders, for time to anſwer the croſs bil, 
alter the anſwer ko the original b bill is filed. © 

If the croſs bill comes in before iſſue joined, and plaintiff 
in ſuch croſs bill uſes his utmoſt to get in defendants's an- 
ſwer, the court will ſtay publication in the original cauſe, ſo 
as to give plaintiff in the croſs cauſe an opportunity to ex- 
amine, either in the original or croſs cauſe,” to the points 
which may | be made by his croſs bill. But if the croſs bill 
comes in after publication, or the plaintiff in the croſs 
bill does not ſtop publication in the original cauſe, he muſt 
proceed to hearing on the depoſitions already publiſhed, 
for he cannot examine any witneſſes after publication in the 
original cauſe to the points already examined to. N 

If acroſs bill be put in by the defendant, it ſhould be before 
publication be paſt on the firſt bill, unleſs the plaintiff in 
the croſs cauſe will go to hearing in his ſuit upon thoſe 
depoſitions already publiſhed, and that for the danger of 
perjury which might enſue, if the parties "ſhould, after 
a publication of the former depoſitions, examine witneſſes 
de novo, to the ſame ep before examined to. 3 Fr. 
"Alm. q, 10. Prac. Reg. 

Original and croſs we are uſually brought 9 on FR 
but if one of the plaintiffs omits to ſerve ſubpæna to hear 
judgment, his cauſe cannot be brought on without the 
conſent of the other ſide. 

Where the defendant in a croſs bill who is plaintiff in 
the original, is in contempt for not putting in an anſwer to 
the croſs bill, it is irregular to move to ſtay the proceedings 
in the original cauſe till ſuch anſwer comes in, but the 
plaintiff in the croſs bill may have publication in the ori- 
ginal enlarged to a fortnight after the anſwer tohis bill be come 
in. Crefwick v. Crefech, 1 Atk. 291. 

| The general rule is not to ſtay proceedings in an ori- 
ginal cauſe till the anſwer comes in to the croſs bill, but 
to ſtay publication only. It is of courſe to ſtay proceed- 
ings in the original cauſe, if the plaintiff ; in the croſs cauſe 
had brought his bill before he has put in an anſwer to the 

original 
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| A Croſs Bil. $5 
original bill I 0h 2 Rambiſſenſeat E. Berl, Me 
contra. 

In all caſes of a croſs bil 164, after the crlginal cauſe 

was proceeded in, a motion, to enlarge the time for pub- 
L. ſhould be ſpecial, on notice, that the court 70 
judge of it on the circuinſtances, and not of courſe, as 
is where the original cauſe is not proceeded i in; for e 
it would be eaſy to delay the hearing of a cauſe by keeping 
this up. Aylet v. Eahy. 2 V. 336. 

If a man files a bill and takes out no proceſs. upon it, | 
if a croſs bill be filed, the plaintiff in the original cauſe 
cannot compel the defendant to anſwer his bill firſt, he 
having taken out no proceſs on his bill. Price v. Lord 
Coningſby. Bunb. 124- 

The original bill is to be firſt anſwered ; but if the plain- 
tiff in that bill will, after the croſs bill filed, amend his 
bill in things material, this amended bill, as to the amend- 
ments, is a new bill, and the plaintiff in the original 
bill ſhall be bound to anſwer the croſs bill, which was filed 
prior to the amendments made to the original bill, before 
ſuch time as the ſaid plaintiff in the original bill ſhall have 
an anſwer to his amendments; and as the amended bill 
muſt be anſwered all together, ſo the priority ſeems in ſuch 
caſe to be loſt as to the whole. 2 JW/ms. 435. Steward 
v. Roe. Vid. etiam 2 Att. 218. Long v. Burton. 

A. brings his bill againſt B. and C. who put in inſufficient 
anſwers, and prefer their croſs bill againſt Al., B. becomes 
bankrupt, his afignees bring their bill in nature of a bill of 
revivor againſt A. they ſhall not go on till C. has anſwered f. 3 
bill. Child v. Frederick. 1 Wins. 266, 

If there be a bill exhibited in one court of equity, there 
may be a croſs bill in another, as if the mortgagor exhibits 
a bill to redeem in the Exchequer, the defendant may wa 
2 bill in Chancery to forecloſe. 1 Vern. 221. 


* 
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Df Bills of Review to examine and reverſe 
Decrees ſigned. and inrolled. 


T HE object of a bill of review is the examination and 
reverſal of a decree made upon a former bill ſigned 
and inrolled. No decree ſhall be reverſed, altered, or ex- 
plained, being once under the Great Seal, but upon bill 
of review; and no bill of review ſhall be admitted ex- 
cept it contain either error in law appearing in the body 
of the decree, without further examination of matters 
in fact, or ſome new matter which hath ariſen in time 
after Wee, and not any new proof which might have 
been uſed when the decree was made: nevertheleſs, upon 
new proof that is come to light after the decree made, 
and could not poſſibly have been uſed at the time when 
the decree paſſed, a bill of review may be grounded by 
the ſpecial licenſe” of the court, and not otherwiſe. Lord 
Baron, Ord. 1 | 

In caſe of miſrating (being a matter demonſtrative) 2 
decree may be explained and reconciled by an order with- 
out a bill of review, not underſtanding by miſrating any 
pretended miſrating or miſvaluing, but only error in the 
auditing and numbering. Lord Bacon, Ord. 2. 

If the bill be founded upon error of law, apparent upon 
the record, it may be brought ' without the leave of the 
court; as where an abſolute dectee is made againſt a per- 
ſon who upon the face of the decree appears to be an in- 
fant; in ſuch caſe the decree can be reverſed upon the 
ground of apparent error only. When the bill ſeeks the 
reverſal of a decree enrolled upon diſcovery of new matter 
exiſting at the time of pronouncing the decree, but not 
then in the knowledge of the complainant, an application 
muſt be made to the court, ſupported by an affidavit, ſtat- 
ing that the new matter diſcovered could not be then had or 
vied, and that the party or his agents were not appriz- 
ed thereof at the time when the — was made; pra- 
ing leave to exhibit this bill : if it ſufficiently appear to 

| the 
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the court that new matter upon which ſuch bill is brought 
hath come materially and ſubſtantially to the knowledge of 

the party or his agents, ſince the time of the decree in the 
former cauſe. 2 Ait. 178. 2 Veſ. 576. and that the new 
matter is relevant and material, and ſuch as probably might 
have occaſioned a different Ae the complainant 
will be permitted by the court to review the decree ſigned 
and inrolled by bill exhibited for that purpoſe. And in 
this latter caſe no bill of review can be exhibited to re- 
view a decree ſigned and inrolled * leave of the court 
previouſly obtained. 

Where parties apply for leave to brig a new bill upon 
new matter diſcovered after a decree, they muſt ſhew that 
it is relevant; for the court will not, merely becauſe it is 
new matter, direct a new bill to be brought where it is 
intirely vain and fruitleſs. 2 At. 5 30. 

A bill of this nature ſhould ſtate the former bin and 
proceedings thereon, the decree and gravamen of which 
the party exhibiting the bill complains, the ground of law 
or new matter diſcovered upon which he ſeeks to impeach 
the decree; praying that the decree may be reviewed and 
reverſed in the point complained of, if it has not been 
carried into execution. If it has been carried into exe- 
cution, the bill may pray the decree of the court to put 
the party complaining of the former decree into the ſitua- 
tion in which he would have been if that decree had not 
been carried into execution, and a writ of ſubpœna to 
appear and anſwer. 

When a bill of review is grounded upon diſcovery of 
new matter, an affidavit muſt be made by the complainant, 
ſtating that ſuch new matter was ſubſiſting at the time of 
pronouncing the decree, and that it came within his know- 
ledge fince the hearing, and of which he or his agents were 
not at that time apprized, and which could not be had 
or uſed at that time. Fifty pounds muſt be alſo depoſited 
with the regiſter, and a certificate thereof obtained. And 
on application by motion, and upon hearing the affidavit 
read and producing the certificate, the court will exerciſe 

its 
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its diſcretion whether to permit ſuch bill to be filed or not: 
it the application be made by petition, the affidavit muſt be 
annexed to the petition, and a certificate from the regilter 

of the depoſit as above. Aer 5 
A dill of review upon an error in law apparent upon the 

face of the record may be filed without leave of the court, 
making a depoſit of 50. and no affidavit is required. 

Upon every bill of review to reverſe a decree, the plain- 
tiff muſt depoſit 500. in order to anfwer the coſts of ſuit to 
the defendant, otherwiſe if the bill of review be brought to 
reverſe a decree upon new matter, as upon a deed diſco» 
covered by the plaintiff fince the former decree, in ſuch 
caſe the plaintiff in the bill of review muſt have the leave 
of the court for filing ſuch bill, though there is no need of 
Jeave if the bill of review be brought to reverſe a decree 
upon error appearing on the face thereof; but in the prin- 
cipal cafe the plaintiff having depoſited 5ol. and annexed 
an affidavit to the bill that the deed on which the bill of 
review was founded did firſt come to the plaintiff's know- 
ledge, after the pronouncing the decree, the court allowed 
the bill of review, upon the plaintiff's paying the coſts of 
the defendant's motion, which was to diſmiſs the bill, for 
that it was filed without the leave of the court. 2 ms. 283. 
Anon. | 

Obedience ſhould be paid to the ſentence as far as it can 
be paid without prejudice to the right of the party in the 
cauſe ſo to be revieved ; for if obedience be not paid to the 
ſentence, it is preſumed that ſuch bill of review is only 
brought for delay, and not upon any real grievance to the 
party ; but where the ſentence is performed in manner 
aforeſaid, there it is plain it is for the ſake of right, and 
not for delay. | . e hg 
No bill of review ſhall be admitted, or any other new 
bill to change matter decreed, except the decree be firſt 
obeyed and performed : as if it be for land, that the poſſeſſion 
be yielded ; if it be for money, that the money be paid 


if 
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if it be for ividerjees;/ that the-evidences be brought in : 
and ſo in otliePSdſes which ſtand upon the ſtrengtn ol the 
decree alone: 'Lord"Bacon, Ord. 3. 

Plaintiff muſt perform the decree in all caſes wheleth 
the court can ſet him in as good a ſtate again as- he was, 
in caſe the former decree happen, to nannt Toth. 42. 
Prac. Reg. 5% © 

But if any act be decreed to be hin which extinguiſh- 
eth the parties right at the common law, as making of 
aſſurance or releaſe, acknowledging ſatisfaction, cancelling 
bonds or evidences, and the like ; thoſe parts of the decree 
are to be ſpared until the bill of review be determined; but 
ſuch ſparing is to be warranted by public order n in 
court. Lord Bacon, Ord. — "os 

In caſe money be decreed, the court may diſpenſe with 
the payment of it upon giving good ſecurity. 1 Guan. 
Ca. 42, Prac. Reg. 52. OE 

Per Cur. In a bill of review all things are to be per- 
formed according to the former decree that do not extin- 
guiſh the right. otherwiſe the non-performance is a good 
plea in bar, as if writings are to be brought into court, or 
coſts paid, but not to releaſe the right, or make a convey- 
ance, becauſe that would deſtroy the right. 2 Freem. 88. 
Mitton v. Lord Maxefield. 5 

If the bill be brought to review the reverſal of a former 
decree, it may pray that the original decree may ſtand, 
2 Chanc. Prac. 634. The bill may alſo, if the original ſuit 
bath become abated, be at the ſame time a bill of revivor. 
2 Pr. Al. Cur. Came. 522. A ſupplemental bill may be 
added to a bill of review, if any error has happened which 

requires it. 1 Vern. 135. 

No witneſſes which were or might have been examined 
to any thing in iſſue in the original cauſe ſhall be examined 
to any matter. on the bill of review, unleſs it be to any 
matter happening ſubſequent which was not before in, iſſue, 
or upon matter of record or writing not known before. 


Prac. Reg. 52. Gilb. Chanc. 189. Tot! * 173 
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Where a matter in fact was particularly in iſſue before 
the former hearing, though you have new proof of that 
matter, upon that you ſhall never have a bill of review; nl 
but where a new fact is alledged that was not at the former nl 
hearing, there it may be a ground for a bill of review, el 
2 Freem. 31. Anon. ' 

None but parties and privies, as heirs, executors or 
adminiſtrators, can have this bill of review, ſince no body 
elſe can be aggrieved by ſuch decree. Prac. Reg. 53 
Gilb. Chanc. 186. ? 

A deviſee is not intitled to a bill of review being not in 
ptivity to the teſtator againſt whom the decree was made. 
Sling ſby v. Hale. 1 Chan, Ca. 123. 

Aſſignee cannot in any caſe have a bill of review. Arg. 
1 Vern. 417. Barbonne v. Searle. | 

When a decree is neither ſigned nor inrolled a bill of 
review cannot be brought, but a ſupplemental bill in the 

nature of a bill of review, if any new matter be diſcovered 
ſince the decree. 2 Att. 40. 

The party generally puts in the uſual demurrer that — 
is no error in the decree, he rarely or ever anſwers unleſs 
ordered thereto by the court, and the demurrer being ſet 
down to be argued, the court proceeds to affirm or reverſe 
the decree, and the prevailing party takes the depoſit, 
Gilb. Chan, 187. 

When a bill of review is brought for error apparent, the 
conſtant method is for the defendant to put in a plea and 
demurrer, a plea of the decree and a demurrer againſt 
opening the enrolment, ſo that in effect a bill of review 
cannot be brought without having the leave of the court 
in ſome ſhape; for if it be for matter apparent in the body 
of the decree, then, upon the plea and demurrer of the de- 
fendant to the, bill, the court judges whether there are any 
grounds for opening the enrolment; if it be for matter 
come to the plaintiffs knowledge after the pronouncing 
the decree, then; upon a petition for leave to bring a bill of 
review, the court will judge if there be any foundation for 
ſuch leave. 2 Ath. 534. Gould v. Tancred, 


The 
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Ihe court would not grant a bill of, review after an ac - 
count had been directed and taken on a forecloſure bill, 
and the report confirmed ſome years before, and it appeat- 
g defendant's agent and attorney and ſolicitor ehe 
te matter ſor him. bid. xt ſupra. 1117 

_ When twenty years have elapſed from the time of. pro- 
nouncing a decree, and the decree has been ſigned and; 
inrolled, a bill of review cannot be brought. 1 Bene 
Parl. Ca. 95.1 Vern. 287. 3 Att. 38. 4 

On arguing a demurrer to a bill of review nothing can, 
be read but what appears on the face of the decree; but 
after the demurrer is over-ruled the plaintiffs are at liberty 
to read bill and anſwer, or any other evidence as at a, 
hearing, the cauſe being equally on. 1 Ath. 290. be 
teral v, Purchaſe. 

Papers in the hands of a party to 4 former-cauſe after 
publication had paſſed, though not produced then, may 
tead upon a bill of review; for not being diſcovered" ti 
after publication in the cauſe, they could'not poſfibl) y be made 
uſe of then. 2 Atk. 179. Standiſh v. Radley. 3 Art. 35. 

If a decree be obtained and inrolled, ſo mat the cauſe 
cannot be reheard upon petition, remedy: but 
by bill of review, which muſt be on error appearing'on 4a 
face of the decree, or on matters ſubſequent thereto, ' 
releaſe or receipt diſcovered N Jen Vr.“ Ny 
v. 01 40, „neee % bod ü aint Funn n 
No new bill after a bill of review: -2Chan. Ca. 1330 
A bill having been taken pro confeyſo, a bill of review Was 


brought, and a demurrer having been put in to it was 
urt allowed; and now- a new bill of review being brought; 
dy defendant demurred, and for cauſe ſhewed that a bill of r 
* view lies not after @ bill of eview; and the res 


allowed. 1 Vern. 135. Dummy v. Filmores”. © ND 
A man cannot bring a bill of n a e 
allowed to a. former bill 4 review. 1 ern. 3 Fd 


ing 
| of Ld. Arghſſe.: .07.1 * Wir b qa vi 81 ni 9384 
for Plaintiff not allowed to bring a bill of review: neſs be 


performed the decree, or would ſwedr:be was unable to do 
it, 
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it; and would ſurrender himſelf to the Fleet; to lie there till 
the matter on the bill of review was n 1 1 Vern. 
113. Milliams v. Mellidß. 2.3194 1 

Upon a bill of review the party cannot gn for error 
that any of the matters decreed are contrary to the Proofs 4 
in the cauſe, but muſt ſhew ſome error appearing in the 
body of the decree, or new matter diſcovered linde the 5 
cree made. bid. | X 

Plaintiff allowed to bring a bill of review without pay- 
ing, the coſts decreed in the original caule, upon making 
oath he was not worth 40/. beſides the matter in queſtion. 
I Vern. 262. Fitton v. Com. Macclesfield. 

But this order for diſpenſing with the colts upon bring 
ing a bill of review ought to be ſet forth i in the bull of re- 
view. Arg. 1 Vern, 292. 8. CO. FF 

Where a demurrer to a bill of review is allowed, it may 
be inrolled; but if gver-ruled,. that « cannot be inrolled ſo 
as to prevent the demurrer' s being ee 2. Few 120. 
Mots v. Tucter: " 

A fine and non- claim a good | bar to a bill of review, if 
the p party. be not in priſon, Sc, Arg.. 2 Par. 190. ir 
guard v. Griffin. | 

When a * comes to be reverſed 20 2 bill of re- 
view, it ought to be either becauſe it was unjuſt i in, matter of 
law, ariſing within the body of the decree, or for that the 
court. waged. or 1 its COR e. Neel: X. 
1. He ern, „„. 


ſuch as were in the e cauſe, , Gh. «4 
T; hr v. Mood, ewa ; TY 5 
It as objected againſt _ billof. review, work they had 
aſſigned errors collected from the proof in the cauſa that did nit 
appear in the body ef the decras. But the Lord Keeper ob- 
ſerved, that was occaſioned: by the ill way they had got of 
late in drawing up decrees in general, without. particular) 
ſtating the matters of fact; and ſaid the plaintiff in a bill 
of review ſhould not be concluded by it; unleſs the _ 


- 
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of fact were particularly ſtated i in the decree. en 
Bonham v. Newcomb. - + 

A debate aroſe touching the Ag of the matters.of | 
fact in a decree, and it was complained: that. the 
now drew up/ decrees in ſuch a manner as that no bill of 
review could be brought; for they only recite the bill and 
anſwer, and then add, that upon the reading the proofs, and 
hearing what was alledged on either ſide, it was decreed ſo 
and ſo; and never mention what particular facts. were allowed 
by the court to be ſufficiently proved, and what not, that fo 
upon a bill of review it might appear to the court, what facts 
the decree was grounded on. The Lord Keeper declared 
he would not allow of that way of drawing up decroes in ge- 
neral; but that the facts that were proved ſhould be 
larly ſo mentioned in the decree, otherwiſe, if: a bill of review 
was brought, thoſe. facts ſhould be taken as not proved, for elle 
a decree could never be reverſed by:a-bill of review, but all 
erroneous decrees: muſt; be reverſed. * appeals. 1 * 
214. Brend v. Brend. 5 

There can be no bill of e ee aabiekinhebe 
have been made uſe of in the firft cauſe, or fom any matter ſubſe- 
quent to the decree; as the plaintiff's confeſlign, aan = 
Curtis v. Smallbridge. - | 
| Demmin aneh of reviews 1558 
matter in his anſwer would bring into examination ſome 
part of the decree as it was ſigned- and inrelled ; on which 
anſwer as to that part Serjeant Fountaine drew a demurxet, 
becauſe this would tend to perjury and infiniteneſs to re- 
examine things examined and decreed; of which opinion 
the court was; but as well the defendant's council as the 
court ſaid, there could be no demurrer upon an anſwer 
in equity. Serjeant Glyn for the plaintiff ſaid he had known 
it, the court made an order that there ſhould be no examing- 
tion of that which had been examined. 2 R 181. * 
liams v. Owen, unab £16) 

A bill of review will not lie but 1 5 thoſe who-wese 
parties to the original bill; as where J. S. mortgaged lands 

to 
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to A. in fee for 1eool. and covenanted and gave bond to 
pay the money forfeited. A. died leaving G. 's wife his 
heir at law. G. and his wife brought a bill againſt J. S. for 
payment of the money, or elſe J. S. to be- forecloſed, and 
it was decreed - accordingly; but J. S. did not pay the 
money according to the decree : but upon | diſcovering 
that A. had made a will and had given this money to his 
executors, J. S. brought a bill, defiring that he might be 
admitted to pay the money to the executor, he having the 
right, and no party to the former decree: this was by ori- 
ginal bill, and not by bill of review: and in this caſe a bill of 
review would not lie, becauſe the executor was no party to 
the former decree, Earl * y * ae ite v. Globe.,and 
2 2 Freem. 148. 3 
Bill of review ins cy chat the hm 
contained no error in law, and that the matters alledg- 
ed for error were but miſ-judgments; and on debate it 
was declared, that on a bill of review the cauſe of review 
muſt ariſe and appear upon the caſe as ſtated in the decree, 
and that the fact muſt be. admitted as there ſtated ; and that 
though the lac whereon the court gave Judgment was muſ- 
taken, yet there is no ground for a bill of review - after, a 
decree inrolled, but the fact in this caſe muſt be admitted 
true and the decree inrolled is matter of record, and can 
be tried only by the record; but in miſtaking the fact the 
proper courſe had been to have gotten the cauſe reheard 
before the decree had been ſigned and inrolled. And the 
reaſon in this caſe why the review did not lie. was, becauſe, 
as the decree was drawn up, there was no error appeared 
in it. Combes v. Proud, 2 Freem. 182. 1 Chan. Ca. 54 
8. 'Os | 
If a man hath leſs esel for W than? he 1 ow 
he ſhall not bring a bill of review. A bill of review 
lies only for him againſt whom the decree or diſmiſſion 
is; ruled on demurrer. Glover v. en 2 . 182. 
Chan; Ca. 51. 8 7 
M 7 | | 10 Defendant 
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| Defendant had a decree for money, plaintiff by bill of re- 
iew reverſed this decree and the money decreed to'the plain- 
iff. Car. On ſearch of precedents the defendant ſhall not 
ay damage for this money. 2 Freem. 181. Fackſon v. Eyre, 
40% Ch. Rep. 83. Jackſon v. Digry. 4 

Bill to eftabliſh right of common, and to ſet aſide ſeveral 
ormer decrees : demurrer to the whole bill; for if there 
ore any error in the former decrees, they ought to have 
brought bill of review: demurrer allowed. Lady Granvill 
and others, commoners of Epſom, v. Rameden and others. Bunb. 
6. | : 2 
Vir the Gecrve has not been ſigned and inrolled, a decree 
may be examined and reverſed upon a ſpecies of ſupplemental 
bill in the nature of a bill of review, where any new mat- 
ter has been diſcovered ſince the decree. 2 Att. 40. 3 
Att. 811. | 90: 1 7 
A decree not ſigned and inrolled being liable to be altered 
upon a re-hearing, and not requiring à bill of review if 
there is ſufficient matter to reverſe it appearing upon the 
former proceedings, the inveſtigation of the decree muſt 
be brought on by petition of rehearing. 2 Veſ. 598. And 
the office of the ſupplemental bill in nature of a bill of 
eview is to ſupply the defect which occaſioned the decree 
upon the former bill; and it is a very fruitleſs thing to put 
a man to ſign and inrol a decree which is made againſt 
himſelf, in order to intitle him to bring a bill of review, 
beſides the great expence which attends it. 2 Atk. 178. 
It is neceſſary to obtain leave of the court to bring à ſup- 
plemental bill of this nature, for by an order made 17th 
lay of Of. 1741, by Lord Hardwicke, reciting, that no 
ill of review, grounded upon new matter diſcovered ſince 


we, e decree complained of, ought to be exhibited without 
iew pecial leave, and a depoſit of 5ol. as a pledge to anſwer 
hon oſts and damages That in certain caſes, where the for- 
82. er decree had not been ſigned and inrolled, a petition 


ad been preferred to rehear the original cauſe, and a ſup- 
plemental or new bill, in nature of +. bull of review, ground- 


F 
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ed upon new matter, had been brought to reverſe or vary nn 
ſuch former decree without leave or depoſit, It was ordered N 
that no ſupplemental or new bill, in nature of a bill of re- 
view, grounded upon any new matter diſcovered or pre- 
tended to be diſcovered ſince the decree to reverſe or vary 
ſuch decree, ſhall be exhibited without ſpecial leave, and un- 
leſs a depoſit be made of ſo much money as together with the 
depoſit by the rules of the court to be made on rehearing vil 
make up 50ʃ. 


Df Bills in the Nature of Bills of Review, 
to examine and reverſe Decrees either ſign: iſ 
ed and inrolled oz not, brought by Perſons 
not bound by the Decree, 3 


J* a decree be made againſt a perſon who had no intereſt 
at all in the matter in diſpute, or had not ſuch an intereſt 
as is ſufficient to render the decree againſt him binding upon 
ſome perſon claiming after him, relief may be obtained againſt 
error in the decree by a bill in the nature of a bill of review. 
Thus if a decree be made againſt a tenant for life only; a re- 
mainder-man in tail or in fee cannot defeat the proceedings 
againſt the tenant for life but by a bill ſhewing the error in 
the decree, the incompetency in the tenant for life to ſuſtain 
the ſuit and the accruer of his own intereſt ; and thereupon 
praying that the proceedings in the original cauſe may be re- 
viewed, and. for that purpoſe that the other party may appear 
to and anſwer the new bill, and that the rights of the parties 
may be properly aſcertained. A bill of this nature, as it does 
not ſeek to alter a decree made againſt the plaintiff hitnſelh 
or againſt any perſon under whom he claims, may be filed 
without the leave of the court. 
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ne Gꝛound of Fraud. 


F a decree has been obtained by fraud, it may be m 
I ed by original bill without leave of the court. There do 
not appear in the books many inſtances of ſuch bills in caſes 
of direct fraud in obtaining a decree : but it ſeems to have 
been conſidered, that where a decree has been made againſt 
a truſtee, the ce/lui que truſt not being before the court and 
the truſt not diſcovered; or againſt a perſon who has made 


. — 


EN T A 


D, ſome conveyance, or incumbrance not diſcovered ; or where 
I: a decree has been made in favour of, or againſt an heir, when 
15 WH the anceſtor has in fact diſpoſed by will of the ſubje& matter 


of the ſuit ; the concealment of the truſt, or ſubſequent con- 
veyance, or incumbrance, or will, in theſe ſeveral cafes ought 
to be treated as a fraud. 

Bill to redeem, ſtating, that plaintiff's late father mort- 
gaged lands to J. S. and that defendant prevailed with 
plaintiff's father to conſent to an aſſignment of the mort- 
page to defendant under a pretence of helping him to a 
place, that the mortgage was aſſigned to defendant ac- + 
ordingly, and that defendant never helped him to any place, 
but the next term after the mortgage was forfeited, defen- 


Lain Jant brought ejectment and turned plaintiff's father out of 
* poſſeſſion and filed his bill to forecloſe againſt plaintiff's fa- 
* er, who put in an anſwer, and then defendant procured 
- x man to make an affidavit that plaintiff's father had left 


is habitation and was gone beyond ſea, and got an order 
hat ſervice on defendant's clerk in court might be good 
ervice; whereas plaintiff's father appeared publickly, and 
dad not left his place of reſidence ; that upon this falſe 
thdavit and order made thereupon the cauſe was heard 
x parte, a report made ex parte and confirmed abſolutely, 
nd plaintiff's father was abſolutely forecloſed. —Defendant 
leaded this decree ſigned and inrolled. Per cur. All the 
ircumſtances of fraud ought to be anſwered—the decree 
ing agned and inrolled plaintiff has no other remedy, 

F 2 235 on Plea 
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Plea over-ruled, An objection without effect was made 
that by this rule a decree might be ſet aſide by an original 
bill. 2 Vins. 73. Lloyd v. Manſel. 3 Wms, 111. 1 


Brown Parl. Caf. 414. 3 Ath. 811. Rep. temp. Talbot 
201. 1 Chan. Caf. 151. 6 


Bills to carry Detrees into Exetution. 


ROM the neglect of parties or ſome other cauſe it may 

become impoſſible to carry a decree into execution with- 
ont the further decree of the court. This happens generally 
in caſes where the parties having neglected to proceed upon 
the decree, their rights become ſo embaraſſed by a variety 
of ſubſequent events, that it is neceſſary to have the decree 
of the court to ſettle and aſcertain them. Sometimes ſuch 2 
bill is exhibited by a perſon who was not a party, nor claims 
under any party to the original decree ; but claims in a ſimi- 
lar intereft, or is unable to obtain the determination of his 
own rights till the decree is carried into execution. Or it 
may be brought by or againſt a perſon claiming as aſſignee of 
a party to the decree. * 

A bill for this purpoſe is partly an' original bill, and partly 
a bill in the nature of an original bill, though not ſtrictly origi- 
nal. Sometimes it is likewiſe a bill of 7 225 or a ſupple- 
mental bill, or both. 

A feme covert, after ſeparation from her huſband, had a de- 
cree for alimony, which was confirmed on a bill of review; 
but the huſband, being willing to be reconciled to his wife, 
and to cohabit with her, exhibited an original bill to ſet aſide 
the decree, and it was held per Finch Ld. Keeper, aſſiſted by 
C. J. North to be a proper bill. N horetuood v. I boreiuuid 
I Chan. Ca. 2 50. where it ſaid to have been reſolved, that 
Where a decree is temporary, or for ſpecial ends, an origi- 
nal bill lies to ſhew that the purpoſes of the decree are fatish- 
ed, and to put a period ta it. Vid. etiam. Lawrence v. Bur- 
ney. 2 Chan. Rep. 128. 

An original bill to execute a decree of lands againſt 2 
purchaſer, who claimed under parties bound by that de- 
Cree, 
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2 good on demufter thereto by the Lord 
Organ v. Gardiner. x Chan. Ca. 237. | 
* «bill be brought to have. the benefit of a former as 
cree, the plaintiff cannot examine witneſſes, much leſs 
the fame witneſſes, to the matters in iſſue in the former 
cauſe : on ſuch a bill the court may examine the juſtice 
of the former decree, but then it muſt be by proofs. taken 
in the cauſe wherein that decree Was made. 2 Vern. 409, 
226. 1 Chan. Ca. 45. No original bill ought to be 
brought to explain a decree on any matter precedent to 


* Lak 4 |. a_ ww 


7 the decree. Dic. 

47 

Okt Original Bills in the Nature 4 Bills of 

2 . ._  'Revivo,, 

ms 

ni- F the death of a party whoſe intereſt i is not determined by 

his his death, is attended with ſuch à tranſmiſſion of his in- 

rit tereſt that the title as well as the perſon intitled may be liti- 

> of gated in this court, as in the caſe of a deviſe of a real eſtate, 
| the ſuit is not permitted to be continued by a bill of revivor. 

rtly An original bill muſt be filed, upon which the title may be 

igi- litigated in this court, as in the caſe of a deviſe the ſuit can- 

ple- not de continued by or againſt the perſon to whom the intereſt . 


is ſo tranſmitted by bill of revivor. 3 Ch. Rep. 39. 1 Chan. 
Ca. 123. The perſon intitled to the benefit of the ſormer 
ew; proceedings muſt exhibit an original bill in the nature of a 


wiſe, bill of revivor. On this bill the benefit of the former pro- 
aſide ceedings is abſolutely obtained, fo that the pleadings in the 
d by {uit, and the depoſitions of witneſles, if any have been taken, 
word may be uſed as if taken or filed in the ſecond ſuit; and if 
that any decree has been made in the firſt cauſe, the ſame decree 
orig] ſhall be made in the ſecond. 4 

atish- A bill for this purpoſe muſt ſtate the original. bill, the 


proceedings upon it, the abatement, and the manner in 
which the intereſt of the party deceaſed has been tranſ- 
inſt 2 mitted, and it muſt charge the validity of the tranſmiſſion 


at de- and ſtate the rights which have accrued by it. A bill of 
cret) this 


this nature, is ſaid to. be. original merely for want of that 
privity of title between the party to the former and the 
party to the latter bill, though claiming the ſame intereſt, 
as would have permitted the continuance of the ſuit by bill 
of revivor. For this bill, in itſelf original, has ſo far the 
effect of a bill of revivor, that if the title of the repreſentative 
ſubſtituted by the act of. the dead party be proved, or ad- 
mitted by the perſons having right to conteſt it, the ſame 
benefit may be had of the proceedings as if the ſuit had 
been continued by bill of xevivor: therefore the party to 
the new bill ſhall be equally bound by or have advantage 
of the proceedings on the original bill, as if there had been 
ſuch privity between him 1 ＋* party to the original bil 
claiming the ſame inte 

A deviſee brings an — in the nature of a bill 
of revivor. The queſtion was, whether the defendant 
ſhall be at liberty to make a new defence. Lord Keeper, 
Where the 'bill, although original, is only to ſupply the 
want of privity, and in all other manner but as a bill of 
revivor, I think the decree ought to be carried on in the 
ſome manner as it would have been upon a bill of revivor, 
if the plaintiff had claimed in privity. There is no reaſon 
why the deviſee ſhould riot have the ſame advantage of the 
decree as an heir or executor, without entring again into 
the merits of the cauſe ; and the decree ought to be neither 
longer or ſhorter than the firſt decree. 2 Vern. 548. Clare 
v. Wirdell. 1 Eq. Ca. Ar. 83. 

Defendant, ty deviſee againſt whom a decree had been 
made, exhibited an original bill in the nature of a bill of 
revivor. Per Cur. Defendant is not at liberty to enter 
into the merits of the cauſe, and queſtion the juſtice of the 
| decree}; for had it been a bill of revivor by the heir, he 

could not have been heard; and a deviſee ſhall not be in 
a better condition than an heir. Heres natus is rather to 
be favoured than heres fuctus. 2 Vern. 672. Minſhull u. 
Lord Mchun. . 
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Bill of partition brought by ſeveral perſons : one dies 


p who deviſes his part to co-plaintiff and makes him exe- 
t, cutor; he brings a bill of revivor, to which it was de- 
ill murred: ſaid that bills of revivor and bills in nature of 
he revivor are very different: a bill of revivor can only be 
ve by the heir as to the realty, and by an executor or admi- 
d- niſtrator as to the perſonalty ; on bill of revivor the eſtate 
ne continues the ſame as before abatement, but here, in caſe 
ad of a deviſee who is a purchaſer, the eſtate is altered, and 
to a purchaſer can never revive: demurrer allowed, but leave 
ge given to amend the bill and revive as executor: and an 
een original bill in nature of a bill of revivor as deviſee was thought 
pill the moſt proper method. Huet v. Lord Say & Seal. Sel. 
| Caf. in Ch. 53. 

bill pd 

ant Of Oziginal Bills in the Nature of Supple- 
ot | mental Bills, 

| of : the intereſt of a plaintiff or defendant ſuing or de- 
the fending in his own right, wholly determines, and the 
vor, ſame property becomes veſted in another perſon not claim- 
aſon ing under him; as in the caſe of an eccleſiaſtical perſon 
the ſucceeding to a benefice, or a remainder-man in a ſettle- 
ra ment becoming intitled upon the death of a prior tenant 
ther 


under the ſame ſettlement: the ſuit cannot be continued 
by bill of revivor, or its defects ſupplied by a ſupplemental 
bill, For though the ſucceſſor in the firſt caſe and the 


art 


been remainder-man in the ſecond have the ſame property which 
ill of the predeceſſor or prior tenant enjoyed; yet they are not 
enter in many caſes bound by his acts, nor have they in ſome 
f the caſes preciſely the ſame rights. But in general, by an ori- 
„ be ginal bill in the nature of a ſupplemental bill, the benefit of 
be in 


the former proceedings may be obtained. 


er to If the party whoſe intereſt is thus determined was not the 


ll v. ſole plaintiff or defendant, or if the property which oc- 


50 caſions a bill of this nature affects only a part of the ſuit, 
| the 
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. billas w-the other parler mne 
ſupplemental merely. - - | 

To this ;bill.a-new defence: may Wa 2 
pleadings and depoſitions cannot be uſed as if filed or 
taken in the ſame cauſe: and the decree, if any has been 
made, is no. otherwiſe of advantage than as it may be an 
inducement to the court to make a ſimilar decree. - | | 

A | bill for this purpoſe muſt ſtate the original bill, the 
proceedings upon it, the event-which has determined the 
intereſt of the party. by or againſt whom the former bil 
| was exhibited, and the manner in which the property has 
| veſted in the perſon become intitled. It muſt then ſhew 
the. ground upon which the court ought to grant the be- 
nefit of the former ſuit to or againſt the perſon ſo become 
intitled, and pray the decree of the court _— to the 
caſe of the plaintiff in the new bill. 
This bill, though partaking of the nature of a ſupple- 

mental bill, is not an addition to the original bill, but 
another original bill, which in its conſequences may draw 
to itſelf che advantage of the proceedings on the former 
pill. 


Df Bills filed by the particular Direttion of 
the Court. | 


- PON hearing a cauſe it ſnhetiies | appears, that the 

ſuit already inftituted is "inſufficient to bring before 
the court all matters neceſſary to enable it fully to decide 
upon the rights of all the parties. This frequently happens 
where -perſons in oppoſite intereſts are co-defendants, ſo 
that the court cannot determine their oppoſite intereſts upon 
the bill already filed, and the determination of their intereſts 
is yet neceſſary to a complete decree upon the fubje& matter 
of the ſuit. In ſuch a caſe, if upon hearing the cauſe the 
difficulty appears, and a croſs bill has not been exhibited 
to remove the difliculty, the court will dire& a bill to be goo 
in order to þ ing all the rights of all the parties fully, and 


properly 
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properly for it's deciſions ; and will reſerve the directions 
or declarations, which it may be neceſſary to give, or make, 


the matter more fully in litigation by de former 
bill, CE OE IT 


Informations.” | 


UITS inſtituted on behalf of the Crown, or of thoſe 


who partake of its prerogative, or for whom it is truſ- 
tee, — carried on by the King's Attorney or Sollicitor- 
ne 

. Get bees e e Crown! are ſuppoſed to act in 
this inſtance merely officially, the bill they exhibit is by 
way (not of complaint, but) of information to the court, 
of the rights which the Crown claims, on behalf of itſelf 
or others, and of the invaſion or nnn of thoſe rights, 
for which the ſuit is inſtituted. d. 

If the ſuit do not immediately coiicern | the rights of 
the Crown, its officers are not ſuppoſed to have any perſonal 
knowledge of the matter, but to depend on the relation of 
ſome perſon whoſe name is inſerted in the information, 
and who is termed the relator. It ſometimes happens that 
that perſon has an intereſt in the matter in diſpute, - of 
the injury to which intereſt he has a right to complain. 
In this caſe his perſonal complaint being joined to and 
incorporated with the information given by the officer of 
the Crown, they form together | an nn and bill, and 
are ſo termed. 

But if the ſuit immediately « concern the rights of the 
2 the information is generally exhibited without a 
relator 

Where a relator in ſuch a caſe has been named, it 
has been done through the tenderneſs of the officers of 
the Crown towards the defendant, that the court might 
award coſts againſt the relator if the cauſe ſhould ſeem 
to be improperly inſtituted, or in any ſtage of it impro- 
perly conducted. The propriety of naming a relator for 

this 
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this purpoſe, and the oppreſſion ariſing from a | 
practice, were particularly noticed by Mr. Baron Perrot 
in a. cauſe in the Exchequer, Attorney-general v. Fox. In 
that cauſe no relator was named ; and though the defendants 
finally prevailed, they were put to an expence almoſt equal 
to the value of the property in diſpute. 

Informations in every reſpect partake of the nature of bills, 
except in their ſtyle. And if there are ſeveral relators, the 
death of any of them while there ſurvives one will not affect 
"the ſuit. But if all the relators die, or if there be but one, 
and that relator die, the court will not permit any further pro- 
ceedings till an order has been obtained for liberty to inſert 
the name of a new _ and ſuch name is 1 ac- 
cor ding. 

The un 05 an information can hls Hans by 
the death or determination of intereſt of the defendant. 

The information muſt be drawn, or peruſed, and ſigned 
by council, and his Majeſty's Attorney or Solicitor General 
muſt alſo ſign it, whoſe fee on this occaſion is according to 
the length. The ſame method is to be obſerved in drawing 
and filing informations, as before laid down in reſpect to 
bills ; for the complaint being offered to the court by way of 
information, either at the inſtance of a -party intereſted or 
otherwiſe, and being a proceeding ex cio, no leave is re- 
quired as at law. 

An information concerning the rights of the Queen, is ex- 
hibited in the name of her Attorney or Solicitor General. 

In a ſuit on behalf of a charity for the arrears of a rent 
charge, it is not neceſſary to make all the ter-tenants of the 
land out of which the rent iſſues parties. 1 Jms. 599. A. 
torney General v. Wybrugh & al'. 

On an information for a charity, though the title be 
—_— if a right by oak it muſt be eſtabliſhed. 2 Ve. 
426. 

In an information by the Attorney General for the re- 
gulation of a charity, it is the buſineſs of the court to give 
a proper direction as to the charity, without any regard at 
all to the propriety or impropriety of the prayer of the 

infor- 
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information; and this caſe herein differs from all others, 
wherein the deeree muſt be founded on the prayer in the 
plaintiff's bill. 1 Att. 355. Attorney General v. Teanes. 

It is not abſolutely neceſſary that relators in an informa» 
tion for a charity ſhould be the perſons. principally intereſt- 
ed, for the court will take care at the hearing to decree in 
ſuch a manner as will beſt anſwer the purpoſes of the cha · 
rity; and therefore any perſons, though the moſt remote in 


the contemplation of the charity, may be relators. AG 
328. ry General v. Bucknall, Id 22371 


Subpoens. 


Subpana in er is a mandatory writ or proceſs 
: iſſuing under the great ſeal, directed to a party ſum- 
moning him to appear under a penalty, generally ſub pane 
centum librarum, to anſwer to ſuch things as are objected 
againſt him; from which as tg words it derives its 
name, | 

The ſubpana was anciently FI originally a proceſs i in 
the courts of common law, i in order to bring in a witneſs to 
atteſt the truth; and it is a ſummons to the party under a 
penalty to appear and give his teſtimony. This proceſs 
was therefore taken up by the High Court of Chancery, 
when a man was convened to anſwer upon oath, as to the 
truth of the plaintiff's allegations, becauſe it was the 
neareſt proceſs that was uſed in caſe of atteſtation by the 
common law. And this was formed after the manner of 
citations by the civil and canon law, in which it was neceſ= 
ſary to inſert the names of the defendants, and alſo of the 
plaintiffs at whoſe ſuit, and at what | time and place 1 
were to appear. 

John Waltham, Biſhop of Saliſbury and Lord Keeper, i in- 
vented the writ of ſulpæna & certis de cauſis, in the reign 
of Richard II. 3 Selden. 1544. Some abuſes having been 
occaſioned by the imprudent jſſuing of it upon falſe and 
groundleſs altegations, and the court ĩtſelf advancing by tos 
haſty 
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haſty ſtrides to controul the common law; a ſtatute was 
enacted in the ſeventeenth of that King, enabling the 
Chancellor for the time being to award damages according 
to his diſcretion to perſons compelled to come before the 
King's council, or in the Chancery, by writs grounded 
upon untrue ſuggeſtions, after ſuch re duly found 
and proved untrue. | 

The Stat. 15th Hen. 6. e. 4. in the preamble us: 
For that divers perſons have been greatly vexed and grieved 
by writs of ſubpœna purchaſed for matters determinable by 
the common law of this land, to the great damage of per- 
ſons ſo vexed, and in ſubverſion and impediment of the com- 
mon law aforeſaid, enacts that the ſtatutes thereof made 
ſhall be duly obferved. And that no writ of ſubpæna be 
granted. from henceforth until ſurety be found to ſatisfy the 
party ſo greved and vexed for his damages. and expences, 
if ſo be that the matter cannot be made good which is con- 
tained in the ſaid bill. | 

The reſtriction as to giving ſecurity to ſatisfy damages 
and expences bath gradually worn away, and at length + 
entirely vaniſhed, unleſs it be in the caſe of a complainant 
reſiding out of the Juriſdiction of the court, and he may 

compelled to give ſecurity in the ſum of 40l. 

A ſubpana to appear and anſwer is the firſt and leading 
proceſs of this court in ſuits inſtituted on the equity ſides ; 
it requires the party againſt whom the complaint is made 
to appear and anſwer at a certain time and place therein 
mentioned. By Stat. 3 & 4 Ann. c. 16. No ſubpana or 
other proceſs for appearance ſhall iſſue till after the bill is 
filed with the proper officer, and a certificate thereof 
brought to the Subpana-office, except in caſes of bills for 
injunctions to ſtay waſte or ſtay ſuits at law commenced. 
And although ſolicitors, through i ignorance or inattention, 
frequently ſue out and ſerve this writ before the bill be filed, 
taking care to file the bill on the return day z yet that 
praQtice is altogether irregular (except in caſes in the Stat, 
excepted) and the complainant does it at the riſk of coſts; 

da 
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to prevent which the Six-clerk will ſometimes antedate the 
bill: but by an order made by Lord Clarendan, All bills 
are to be dated the ſame day they are brought into the Six - 
clerks office, and no Six-clerk to preſume to antedate any 
bill.” Ord. Canc. 93. And in this caſe if defendant be 
ſerved with this writ, and before the return he inſtructs a 
clerk in court to ſearch if any bill be filed, and it appears 
no bill is filed, he may prefer coſts, 2 it be an injunc- 
tion cauſe. 

A ſubpena out of this court may be * returnable in 
the Mayor's court or in the Chancery in Ireland in certain 
caſes, but then no attachment iſſues here for a contempt. 
I JV. ern. 406, 420. 

It was formerly the practice after filing the bill to procure 
a certificate thereof from the Six-clerk in the cauſe: purſu- 
ant to the ſtatute of Ann. which ran in the following form: 


Inter A. B. Quer. and C. D. et al. Defend. 
I do hereby certify that the bill in the ſaid cauſe is filed 


E 
e 
8 
ie 
d 
d 


ges in my office. Dated this 2oth day of June 1715. 

h Themas Bridges, Clerk. 
int 

ay For which FE TIE no fee was to be paid, and without 


a certificate a ſubpana could not iſſue. 


ng The preſent practice hath rendered ſuch certificate un- 
'S; neceſlary. 
ade This writ hath two returns, the ordinary and extraordi- 


The ordinary return is upon a general return Cay, or 

any day certain in term; for ordinarily no ſubpœna is re- 
turnable in the vacation. To obtain this writ the Solicitor 
makes out a præcipe thus, 


Subpoena. John Doe to appear in Chancery returnable —— 
at the ſuit of Richard Roe, Gent. 


Dated 4th March, 1783. Hampden Solicitor. 


This he leaves at the Subpena-office with 5s. if one 
er two read, bt if there are three defendants, he 
n 
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pays 6d. more for the additional label: after the ſubpœna is 


ſealed, it is left at the Subpena office till the Solicitor calls 


for it. The Clerk in court, if he ſues out the ſubpena, 
uſually gives the above precipe to the Bag-bearer of the 
office, and after it is ſealed he leaves it at the Clerk's ſeat 
in the Six-clerks _ ; "es $38 


The: writ runs in this 8 


.. GEORGE. the third, by the grace of GOD, of Great 
Britain, France, and Ireland, King, defender of the faith, 
| &c. to John Doe greeting: For certain cauſes offered before 
us in our Chancery we command and ſtrictly enjoin you, 
that laying all other matters aſide, and notwithſtanding any 
excuſe, you perſonally be and appear. before us in our ſaid 
Chancery (return day or immediately after the receipt of this 
writ, if it be made returnable immediate) whereſoever it ſhall 
then be, to anſwer concerning thoſe things which ſhall be 
then and there objected to you, and to do further and re- 

ceive what our faid court ſhall have conſidered in this 
behalf; and this you may in no wiſe omit, under the 
penalty of one hundred pounds ; and have there this writ. 
Witneſs Ourſelf at J/Ve/tmin/ter, the tenth day of June, in 
the twenty-third year of our reign, 

Courtenay v. Courtenay. 


Indorſed. This writ is at the ſuit of John Long. 


Label. John Doe to appear in Chancery, returnable 
(the 6th day of November next, or inſtant, as it t may be) 
at the ſuit of John Long, 


Courtenay v. Courtenay. 


The purport for which each ſubpana iſſues is expreſſed 
by indorſement on the writ itſelf, and alſo on the Jabel, and 
muſt be in the præcipe when left. 

The extraordinary return of this writ is immediate, and 
in the time of vacation, and a ſub pœna ſo returnable is never 
made out without an order for that purpoſe, which can be 
obtained only when the defendant reſides in London, or within 


ten 
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ten miles thereof ; an application muſt be made to the court 
by motion or petition, praying an order for a ſubpama with 
ſuch return: for this purpoſe a proper affidavit muſt be made 
of defendant's reſidence (ſee tit. Affidavit) which is uſually 
ſworn before the Maſter at the public office in Symonds- Inn, 
and having given inſtructions to council, with the affidavit 
to move for a ſubpena returnable immediately after the mo- 
tion is granted, the affidavit muſt be filed at the Aﬀidavit- 
office, in Staples- Inn; and having got a certificate thereof, 
the council's brief and the certificate muſt be brought te 
the Regiſter-office and the order beſpoken, with which 
45. 6d. is to be le: t; the next ſtep is to pals the order at 
the ſame office, and a copy of it being made and carried with 
the order itſelf to one of the entring clerks in the ſame 
office, he will mark it entred, for which 13. 6d. is to be 
paid, and the order and præcipe being carried and left at the 
Subpena-office, the clerk will make out the writ. | 

If the plaintiff proceeds by petition, as is moſt uſual, an 
affidavit muſt be made as before, and a petition engrofſ.d 
(/ee tit. Petition) on treble ſix-penny ſtampt paper with the 
aſſidavit annexed, and left at the Secretary's lodge in the 
Ralls-Yard ; 55. Gd. is to be paid when it is taken away, the 
affidavit muſt be filed and the certificate thereof and petition 
annexed being left at the Regiſter-office, the order will be 
drawn up, which muſt be paſſed and entred as before, and 
left at the Sabpæna- office together with a præcipe. 

A ſubpena to appear and anſwer, returnable immediate, is 
never made out in term time, becauſe it may be made re- 
turnable on any day certain in term; the immediate return 
ſuppoſes an urgent neceſſity for an appearance, which cannot 
be in term time where the time of appearance is every day; 
when there are many plaintiff's all of them need not be 
named, either in the precipe or in the writ itſelf; but in 
ſuch caſe ſay, at the ſuit of the firſt plaintiff and others, 
ſince that is ſufficient notice to the defendant to appear; 
for the appearance to one plaintiff will be appearance to 
the reſt ; or if two plaintiffs ſay at the ſuit of the firſt 
plaintiff 
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plaintiff and another ; but all the defendants ought to be 
named; only three defendants can be put into one writ, 
(huſband and wife are reckoned but as one) except in ſub- 
panas to teſtify, and any fault in the body or label (if ſery- 
ed, or if the label and body do not agree) vitiates the writ, 
and the defendants may refuſe to appear ; or if. proſecuted 
for want of appearance, may refer the ſervice for irregulari- 
ty. and obtain coſts, which the maſter of the Subpena-office 
is liable to pay. A ſubpena returnable immediate may be 
ſued. out againſt an officer of the court without the uſual 
affidavit, becauſe he is preſumed always to attend. Ae. 42. 
—A ſulpœna may be made returnable and ſerved on the ſame 
day it is ſealed, 

When the writ is ſealed at a general ſeal, the coſts of 
the writ are 5s. but if it be at a private ſeal (which in 
| Caſes of great importance may be neceſſary) 21. 108. 6d. 
is paid for opening the ſeal, excluſive of the ordinary fees 
of the writ; but no more than 35. 6d. extra is paid for 
ſcaling any common writ when a private ſeal is obtained 
on any other occaſion as for ſealing a commiſſion of bank- 
ruptcy, or the like, 
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T* writ of ſubpena is not iſſued in the firſt inſtance 
againſt peers of the realm, or biſhops, or peereſſes of 
the realm: When a bill is filed againſt a peer or peereſs 
of the realm, or a biſhop, the firſt application is to the 
Lord Chancellor, Lord Keeper, or Lords Commiſſioners 
for the cuſtody of the great ſeal by petition praying 3 
letter miſſive, ¶ ſce tit. Petition) in which the defendant is 
requeſted to order an appearance to be entered for him 
at a day therein mentioned. About the 16th of Elizabeth 
the practice was introduced of writing letters to the peers 
before the ſubpæna was iſſued, upon a preſumption that a 
peer would pay obedience to the mere letter of the 
1 Or elſe it was founded * a reſpect which 

J Was 


was thought due to che peeräge engaged in public af- 
fairs that they. ſhould have notice before proceſs iſſued; 


Eſpecially becauſe, Having a numerous attendance, it might 
be inconvenient that they mould incur 4 _contempt from 
: proceſs ſerved in the comitidn method by leaving it at 
their houſes with ons 6. their ſervants This original 
jetter, with a copy of the petition as” anſwered, and 
n office copy of the bilF ſigned by the fix Clerk or his 
deputy, muſt be ſerveÞ'\iport the party perſonally, or by 
eaving them at bis place 6f reſidence. But this letter 
niffive * is only a complirhent; it is not proceſs to found 
proceedings upon, and che peer! may appear 'or not as he 
pleaſes ; if upon ſuch'Veryice' he appears it is well, if he 
akes default a ſubpæna is awarded againft him; becauſe 
o ſubſequent proceſs can be formed but upoti a contempt 
o the great ſeal, which is* the” royal aiithrity, Lund the 
ontempt will not ariſe from the Chancellor's Ice which 
s ex gratia;) and If he falls to appear to that, An affda vit 
nuſt be made of the fervies of the letter mie, peti- 
ion, copy of the bit. and ſubporna, "A 4 a fuhren ; 
noved for againſt th defe s real a — perſohal eſtate 
which the court grants of bourte) Ul 7 the 

ng perſonally fer ed ttb the order, ſha, with eight 
er ſuch ſervice ſhew unto the court good cauſe to the con- 
rary; and if after the defendant be ſerved perſonally with 
his order, he perſiſt in refuſing to appear, then an affida- 
it of ſervice muſt be made, and counſel inſtructed to move 
d make the order abſolute; and when, ſuch order is drawn 
P, Paſſed and entred, ; tbe plaintiffs, clerk, in court will 
ake out the ſequeſtration, the order being left with him, 
d this] ſequeſtration the court will not [diſcharge till the 
arty has appeared and paid the coſts; of the proceſs ; and 
den he may move. it diſcharge the..ſequaſtration; upon 


—ä. — — 
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notice to the pdyerſe party if it heguecuted, which will be 
granted n 

Ferſonal ſervice of the order. 11 + in caſes where a peer 
keeps within, his own houſe, or is ſurrounded by his fer 
vants to ayoid, 229 85 or the, party, ſerying the proceſs is 
denied acoohe, and, jt is, yery difficult, and almoſt impoſhble 
to ſerve. the order 1 1. may be. diſpenſed, with, in 
order to do which. it is | ngceflary./ to apply to the coun 
0 ſubſtitute,-2. ſervice by leaving, in lieu of perſonal 
ſervice, groypding ſuch application upon à proper affidavit 
of the particular circuraſtanges, of the caſe, upon which 
the court, will exerciſe a diſcretion, and make the order, if 

the facts ſtated. in the wean to wu 
rant ſuch a proceeding: wn 21 da, It 55 

To obtzig a letter wiſhee., a petition u Pain, 
ingroſſed uon trrble ſixr penny. ſtampt, paper, muſt be leſ 

at he Lorg Chancellor's Secretary's,.and if the prayer d 
the petition he granted, a letter miffive muſt be beſpobes 
5 lame piher.;; the fegs are the, petition an 
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letter Jef mount to, 74: 
a he 19 9 letter Os of,, the, pezition 5s. 1. 


. ce bill as before, drt, 
. fer Fa Rr dent 
of re eee. nes M dun 1390) 
The awe Mr ales 6 
Arbe nin sinn ban a 33 'geb uguft, 1b. 


It appears by a! anon 6 ic whereof is | herewith 
ſent you) that Charles Bunbury Efguite, 2 and Sarah his wits 
. cheir bill in the High court: of Cbancen 

nt your J0rdfffrp and others, and deſire our appear 
lance thereunto on the ber day of Mbenber Nast * 
fore I'do'at* e! tas * the Maur ui 


Os ee — — 
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in 
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Ma 
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E 


the 
ain t All ordeth "nf 'tequire perſoiaP ferfics; unlefi 10 order — 


er to the contrary. 2 
13 | to 


_— 
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| 14 wb of your e een re to take 
knowledge thereof, and to give orders to thoſe you e m- 
| ployin ſuch 8 ae your! Wee be * bill 
accordingly. . scan Unisge od av MN. 7 11 

u . 155 no bana of 
To the right havour- - 10 Your donau humble ſervants 
able William Earl of. " off3 3s 185) wh 1 Nuri C. 
Abingdon. Sion 141%. ul 2G 0 bottle 70 Anand 
By an gulen of a8th Nevmbers 143. ſuch perſons: ary 
not obliged to pay for, or take out apy. ovher-copy-,.of [bills 


ch upon their airing ſharon +: 169. 200 41d Ve 
N Thaoysd 21 To to inrort 10 bnuo? ann 9 Mis gi— A 
1 Of the-Service. of this Urt. 


a jJOng 110 3% =. 1o 9944 101 D Hi 28! 
TT na be em ö: or before Ihe retum - day. Service 
on the return · day is good, if before twelve clock at 
night: If there be three deſetdantꝭ you have two labels, 
one of which muſt be; ſer vetll on each deſendant, and the 
body of the al pœna is to be ſhewed to the party at the time 
of ſervice, and the body under ſęal leſt with the ſaſt of 
the defendants who 3 1s, ſeryed. For 57 the body of wit 
ſhould be left with the firſt defendant, and the two labels 
afterwards. with the other two defendants, this is hy no 
means a good ſervjce; becauſe the affidavit of ;ſervice. (if 
required), muſt be that the party. who was ſerved with the 
label was ſhewed the body. under, ſeal; at the timg of the 
ſervice ; for unleſs, the body.unger ſeal of the: court appears, 
which is the enſign of the authority, ng man need pay obę- 
dience to the mere-pritten label: nd it may not he impro- 
per for the party ſery ing the writ to . che label, 
in order to make the affidayit.of ſervice. If there, he twp 
deſendapts, there is but one label, and the, ſame method 
e ee be taken in ſerving ene defendant. Wich ther label. pet- 
Ner ſonally, and thewing him the. writ. under ſeal, and Jeaying 
the body of the writ at the other defendant e 
B of refidence, with gns of zhe family. ; If there be 
ee defendaneig * the n 
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be delivered to him, orileft witfł one of the family at his 
dwelling- -houſe or place of reſidence ; the _ of the ar 
p&na' not requiring perſonal ſeryice, © +0217 ont 
If the ſubpoena be againſt huſband and wife; ſervice on 
the huſband is 00d ſervice on him and his wife, and ſer- 
vioe on the wife is good ſerviee on the hyſbind;' if the body 
be ſeft wich her under ſeal at the huſbahd place of abode, 
becauſe it is preſumed to be ſufficient notice to the other; 
blitteaving A label with the-wife has heendVubtedif good 
fervic=onithe Huſbands 297 22ht io nt way of bogile 
Where one party has ſued anther t w, aud ſuch 
plaintiff cannot be found or heard of, or is beyond ſea, the 


court on gion or pet tin, rounded o hn affidavit of the 
fact, will order ſervice of a ſubpœna on another of the par- 


ribs; or on the Clerk in court, the Solibitor,: or the Attor- 
ney to be good ferviebdnithe defendant; andthe order and 
ſubpœna deing fervet:on'the defendant's Clerk in court, 
Svlicitor, or Attorney, andihe or they refuſing to appear, 
vpon an affidavit thereof," the Clerk in court will make 
out dm uttachment, upon which an- Anz anction muſt be 
moved for to ſtay proceedings at la. 
Twodefendants Rad brought a joint actioti at Liber 
again *the plaintiff, and Had there arreſted bis goods, and 
tte defendant, Baker; being nom here; Atd' the other ® 
Ligborn, band u bil bent filed againſt them, Bakey put in 
His anſwer! And it was ötdeted, that ub pode being I 
With him ſhould be good ſervice on the other defendant who 
Was at Leghorm : And therẽupon an attachment for watt 
of ati anſwer, and {d' an injunction to ſtay proceedings it 


Later, But We- Tord, Chiricellor fad he Would adi . 
With ine Jädges, "Which afterwards be (aid be bad done; WW 
land their "opinion was, chat the injunction ought to de dif 1 

Tolved:/ But the reporter ſays,” that all the bar was of au- "as, 


ther opinion; and that it was ſaid, that an 1 injuh&ion did 
not lie for foreign ſaßihlrions, nor odt f he King g do- 
g minions; 3 but to that i It Was anſwered, that the injun&io0 
Was not to the court, bur to the party. 1 Chan. Ca. bj 
"Love v. Baker. 1 Wms, © 3 
Servi 
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Service on an agent formerly à partne Ae et * 
ſervice on à defendant abroad. Bub. 17. 
The court, on motion, will- ordep leaving 2 fubpartirnwith' 
the Turn- key of a priſon to be good ſervice on a priſoner at 
large: if the defendant be in ctoſe-eaſtody, e e 
without motion. 3: £ 
Where the hufband only is ſerved with a een 
him and his wife, tis good ſerviee upon both;; and for want 
of an appearance for himſelf and his wife, an attachment may 
iſſue againſt him; but the wife cannot be ſued without the huſ- 
band, except where the huſband is out of the kingdom, or 
other ſpecial caſe upon order obtained for that Ls Ca. 
Rep. 92. Toth. 11. 13. ror 
A ſubpena returnable inmiedite was moved for Ain 


— Mr. Huggins, the Keeper of the Fleet-priſon (who had been 
L committed to Newgate for murder, of which he was indicted 


and a ſpecial verdict found but not argued) and that ſervice 
thereof on the Turn-key or Keeper of Newgate might be 


deemed good ſervice, becauſe his ſervant had denied acceſs to 
x * him. Lord Chancellor King was of opinion that no proceſs 
a be ſerved on a priſoner committed at the ſuit of the Crown 
22 without leave; though if he once appears you may go on 
— againſt him; but as his Lordſhip was one of the commiſſioners 
8 of Oyer and 7. erminer, before whom he was tried, he made an 
er order that the Keeper of Newgate ſhould _ a Ju into' 
ut in | 

wt the priſon to ſerve him. Moſ. 237. | 

ng le If upon a copy ſerved, and the writ ſnewn, ths perth ſpeaks 
t who with contempt before he knows the contents, or from what 
Wan court it iſſued, it will be a contempt. Mod. Caf. 43. 

Sa If the contempt be by abuſive actions, as beating or abuſing 


the perſon who ſerves tlie proceſs, the offender ſhall be on 
motion committed upon an affidavit thereof without examina- 


be a tion, Ord. Canc. 116. - So of contemptuous words, he ſhall 
F de committed upon the affidavits of two perſons without fur- 
21 di ther examination : and a ſingle affidayit in ſuch cafe is'ſuffici- 
ent to ground an attachment upon which he ſhall be examined, 
1 and if the miſdemeanor be confeſſed or proved, 'be ee 
0% 53197 And 
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And if he ſfiall not be thereof found guilty, fave by the- oath 
of the party who made ſuch affidavit, he ſhall be di | 
bat without coſts in n 
Ord. Canc. 116. 
- Though pomterg@zons: wards ware ch bf a en 
and the perſon ſerving it ſeverely beaten, yet, as theſe fads 
were proved by the oathiof a; ſingle witneſs only; the court 
would not in the firſt inſtance order him to ſtand committed, 
but made a rule upon him 10 e e e 
ſtand committed. 3 Act. 219. 
: A, counterfeit ſubprena does not oblige 3: and whoſoever 
ſerves it, if he knows it; 3 nnd an attach- 
ment will go againſt him. 
; Defendant made oath thitt be vas ſerved with a: pen 
by dhe plaintif in the name of one William Webb, utterly un- 
known. to the defendant; and now, upon his appearance, no 
bill in court againſt the defendant in the name of the. ſaid 
William Webb or of the plaintiff, therefore 30s. coſts ar 
awarded againſt the plaintiff. ' An. 10 Eliz. 92. 
An attachment was awarded againſt the defendant for his 
non- appearance, upon oath he was ſerved with a ſubpna, 
who now appeared gratis, and would have excuſed himſelf 
that he had no notice of the ſulpœna; but he that ſerved 
the ſubpena depoſed he did hang the ſame upon the defen- 
dant's door, and within half an hour after ſaw him abroad 
with a writ in his hand, which he ſuppoſed to be a /ubpen; 
therefore he is committed to the Bun. Richer v. Stilman. 
Ca. 57. 
Or of the 8 a hs Gl party, having been a 
lodger' in London; and not now to be found, the plaintif 
obtained an order that ſervice of proceſs to appear and an- 
ſwer at his laſt place of abode ſhould. be deemed. good ſer- 
vice, and left the ſame at the houſe where he ſo lodged 
and carried on the proceſs to a ſequeſtration, and then 
brought on the cauſe againſt B. the other defendant, who 
inſiſted, that if the plaintiff ought to be relieved againſt hin, 
he ought to have a decree oyer againſt the other defendant 
and therefote he was concerned to ſee the proceeding ws 


regulat 
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regular, and inſiſted that it being above twelve months ſince 
the other defendant had Jeft that lodging, the ſervice was not 
prank elated Wn . . 369, 
Packer v. Blackborne. | 

— . 
an office copy of the bill, figned by the. proper Six clerk 
or his deputy, muſt accompany the writ, and may be ſerved 
perſonally; or, which is more convenient and moſt uſual, 
by leaving the ſubparng under ſeal; and copy of the bill, at 
eee ee 2 
of the family. 

By an order of 2800 Meine 1744, miciabere:ef either 
houſe of patliament ate not obliged to pay for or take out any 
other copy upon their appearing thereto. | 


If a bill be filed againſt = corporation, the proceſs muſt be 
ſerved upon ſome one of the members. 


By ſtat. 5 Geo. 2. c. 25. Where perſons have withdrawn 
themſelves beyond the ſeas, ' or otherwiſe abſconded, to 
avoid being ſerved with proceſs to appear; if in any ſuit, 
inſtituted in any court of equity, any defendant againſt 
whom any ſubpernd of other proceſs ſhall iſſue, ſhall not 
cauſe his appearance to be entered upon ſuch proceſs; 
within ſuch time, and in ſuch manner, as according to the 
rules of the court the ſame ought to have been entered, in 
caſe ſuch proceſs had been duly ſerved, and an affidavit ſhall 
be made to the ſatisfaction of ſuch court, that. ſuch de- 
fendant is beyond feas, or that, upon enquiry at his -uſual 
place of abode, he could not be found, ſo as to be ſerved 
with ſuch proceſs, and there is juſt ground to believe ſuch 


3 


2 ww. 
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road 


intiff defendant is gone out of the realm, or otherwiſe abſconds, 
4 an- o avoid being ſerved, the court out of which ſuch pro- 
1 fer- eſs iſſued may make an order, directing and appointing 
deed uch defendant to appear at a certain day therein to be 


named, and a copy of ſuch order ſhall within fourteen days 


who ter ſuch order made be inferted in the Londen Gazette, 
+ him, nd publiſhed on ſome Lord's day immediately aſter di- 
ndant, ine ſervice, in the pariſh church of the pariſh where ſuch 
g wh | defendant 


8  Hfithe:Service of this:Crtt. 
defendant made his uſual - abode, + within thirty days next 
before ſuch his abſenting, and: alſo a copy of ſuch order 

ſhall within the time aforefaid be poſted up in ſome: pub · 

lic place at the Royal Exchange in Landon; and if the de- 
fendant doth not appear within the time limited by ſuch 
order, and within ſuch further time as the court-ſhall ap, 

| point, then, on proof made of the publication of ſuch order 
4 as aforeſaid, the court, being ſatisfied of the: truth thereoi, 
may order the plaintiff 's bill to be taken pro confeſſo, and 

make ſuch decree thereupon as ſhall be thought juſt, and 

may thereupon iſſue proceſs to. compel the performance d 

| ſuch decree, either by an immediate ſequeſtration: of the 
5 real and perſonal eſtate and effects of the party ſo abſcond- 
ing, or ſuch part thereof as may be ſufficient to ſatisfy the 
demands of the plaintiff or | plaintiffs, or by cauſing poſ- 
ſeſſion of eſtate or effects demanded by the bill to be de- 
livered to the plaintiff, or otherwiſe, as the caſe may re- 

quire, and may order ſuch plaintiff to be paid his demand 

out of the eſtate and effects fo fequeſtred according to the 
decree, ſuch plaintiff firſt giving ſufficient ſecurity, in ſuct 

ſum as the court ſhall think proper, to abide ſuch order, 
touching the reſtitution of ſuch eſtate or effects, as the 

court ſhall think proper to make concerning the ſame, upon 

the defendant's ' appearance to defend ſuch, ſuit, and pay 

ing ſuch caſts. to the plaintiff as the court ſhall order, ani 
plaintiff refuſing or neglecting to give ſuch ſecurity, dt 

eſtate and effects ſo ſequeſtered, or whereof poſleſhion 

ſhall be decreed to be delivered, to remain under the direc: 

tion of the court until appearance of the defendant and 
payment of coſts to the plaintiff, Provided that if any de 
cree ſhall be made in purſuance of this act againſt any per 

ſon being out of the realm or abſconding as. aforeſaid 1 

the time ſuch: decree is pronounced, and ſuch perſon {bal 

within ſeven years after the making ſuch decree, return, a 

wy ard viſible, then he ſhall be ſerved with 2 <9 

of ſuch decree within à reaſonable time after his retu 

er publick appearance, and in caſe ee 0 
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within ſeven years after making ſuch decree before bis re- 
turn or appearing openly, his heir or executor to be ſerved 
with ſuch copy. Provided that if any perſon ſo ſerved with 
a copy of the decree ſhall not within fix months appear and 
petition to have the cauſe reheard, ſuch decree ſhall be ab- 
folutely confirmed againſt ſuch perſon and all perſonsclaim- 
ing under him, Provided that if any perſon ſo ſerved with 
a copy of ſuch decree ſhall within ſix months after ſervice, 
or not being ſerved, ſhall within ſeven years after making 
ſuch decree appear in court and petition to be heard as to 
the matter of ſuch decree and ſhall give ſecurity for coſts, 
the perſon petitioning ſhall be admitted to anſwer the bill, 
and iſſue may be joined as if the party had originally ap- 
peared, and as if no proceedings had been had. Provided 
that if any perſon againſt whom ſuch decree ſhall be made, 
his heirs, executors, or adminiſtrators, ſhall not within 
ſeven years after making ſuch decree appear and petition 
to have the cauſe reheard, and give ſecurity for coſts, fuch 
decree ſhall ſtand abſolutely confirmed. And at the end of 
ſuch ſeven years, the court may make ſuch. further order 
as ſhall be juſt and according to the cireumſtanets of the 
caſe, This act not to extend to make good any proceed - 

ings againſt any perſon beyond the ſeas, unleſs it ſhall 
appear to the ſatisfaction of the court by affidavit defore 
the making of ſuch decree, that ſuch perſon hall been in 
England within two years next before the ſalpana in ſuch 


ſuit iſſued againſt { ſuch perſon. 


It was the opinion of Lord Hardwicke upon the above 
ſtatute, That it was not ſufficient to make an afficavit 
that the party making it was informed and believed that 
the defendants withdrew themſelves into Ireland, to avoid 
being ſerved with the proceſs of this court, but it muſt be 
ſet forth by whom the party depoſing received ſuch infor- 
mation, Barnard. Chan. 401. 

If the miniſter of the pariſh prevents an order purſuant 
to this ſtatute being publiſhed, as the act is ſilent, nor men- 
tions apy penalty for his diſobeying it—Lord OFT 
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of opinion tliat the miniſter is indictable ſor ann 
the atder of this court. 2 Att. 114. 

This ſtatute ſeems to have omitted providing for ado 
taſe-of a, defendant ſerved with ſubpæna, and neglecting to 
enter his appearance and avoiding the proceſs of contempt ; 
plaintiſf in ſuch a predicament is left to the ordinary me- 
thod of, iſſuing proceſs to a ſequeſttation and holding the 
lands ſequeſtred; for defendant muſt have appeared or been 
ijn cuſtody before a decree pro confe N can be made | againſt 
him, oy the utmoſt length the court can go, is _ 
an injunction grounded upon ſuch ſequeſtration. | 

Plaintiff ſerved defendant with ſubpena ad reſpond. at 
Edinburgh out of the juriſdiction of the court, defendant did 
not appear, and an attachment for the contempt was iſſu- 
ed, upon which he was arreſted in London, defendant 
—— that the attachment grounded on ſuch ſervice 
might be diſcharged for irregularity, and inſiſted a ſubpana 
could not be ſerved out of the juriſdiction. After two 
arguments, in which the caſe of Vanheſſen v. Slippenback 
and others, 1749, was cited, where a ſubpœna was ſerved 
in Halland, and under the particular circumſtances of that 
caſe Lord Hardwicke held the ſervice to be regular; Lord 
Thurlow, ſtating the opinion of the Maſter of the Rolls 
(Sir Thomas Sewell, Knt.) to be that the ſervice was regu- 
lar, ordered the motion to ſtand for further conſideration, 
and no judgment was ever given. Bourke v. Lord Mac- 
donald, Michaelmas 1780, 

Defendant reſiding at St. Vincents in America, mortgaged 
lands i in England to plaintiff ; upon the back of the mort- 
gage : deed a memorandum. of agreement was indorſed, em- 
powering and authorizing Turton and —— Summer ton, 
two attornies, to receiye a ſubpœna for him, and to enter an 
appearance in Chancery, that a ſale or forecloſure of the 
eſtate might be decreed if the money was not paid at the 
day. Turton and Summerton were not parties to the deed. 
Plaintiff filed his bill to forecloſe, and applied to Turton and 
Summerton to accept the ſubpæna and appear, which they 
refuſed to do; and now it was moved by Mr. Ambler “that 
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« ſervice of ſabperna upon them might be good ſervice.” 
Lord Thurlow, This is going beyond what the court hath 
hitherto done in ordinary cafes. ; the court hath ordered 
ſervice upon the attorney to be good ſervice to ground 
injunction againſt proceedings at law, where the plaintiff 
below is out of the juriſdiction. There have been caſes 
where party has empowered an attorney to accept the 
proceſs, and the bill was againſt the attorney and princi- 
pal, and the attorney, by his anſwer, admitted he had 
accepted the proceſs purſuant to the authority delegated 
to him froin the principal, and then he bound himſelf. 


In the preſent caſe there has been no ſuch undertaking oni 


the part of. the attornies, and you want to make ſervice on 
them good ſervice, not having undeftaken, but on the 
contrary peremptorily refuſed to act under the agreement. 
There is a difference between a man agreeing his attorney 
ſhall accept 4 ſubpenu, and the couft taking up the thing 
and ſaying he ball accept the writ and appear. The at- 
tornies here are not bound to give him any notice, and he 
can have no remedy againſt them. Upon good conſidera- 
tion of the caſe; I do not think I can extend the juriſdic- 
tion ſo far, though'the' Maſter of the Rolls' thinks others 
wiſe. Take nothing by the motion. Willing v. Loman, 
Hilary 1981, ' © I” e et nf 
Bill by reſiduary legatee againſt defendant who was one 
of the executors, without making his co-executor party, 
objection at the hearing that his co-execiitot ought to have 
been party, and that although the court entertained bills 
where one factor only is made party without his companion 
beyond ſea, yet that was ex neceſſitate rei. Lord Somers 
ordered the cauſe to proceed, and ſaid the reaſon is the ſame 
in the principal caſe as in the caſe of joint- factors, and 
doubted whether a foreigner tan be ſerved with a ſubpana in 
a foreign country. And Hutchins ſaid he remembered that 
the Great Duke of Tuſcany bad laid feveral perſons by the 
heels for executing à commiſſion to examine witnefles in 
his dominions without his leave. Preced. Chan. 83. 

Courlad v. Ci. e e ty ans * 
Defendant 
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Defendant lived at Epſom above ten miles from Lan- 

an, and being a barriſter he had chambers in the Temple, 
but had little or no buſineſs. A ſubpæna returnable im- 
Hnedtate was moved for, upon an affidavit, ſtating that de- 
fendant's place of abode was at Epſom, but that he had 
chambers in the Temple, and reſided there. Lord Thurlow, 
As it does not appear his place of abode is in the Temple, 
I cannot make any order; Take 8 by the: motion. 
—— v. Shaw. Hil. 1 781. IE 

- Defendant, a member of the Houſe of 3 Bar- 
ing a houſe at Southampton and no town reſidence, was 
ſerved; with a ſubpena returnable immediate in London at a 
friend's houſe with whom he was upon a viſit. For de- 
fault of appearance a ſequeſtration had been awarded, and 
a mation was made at the inſtance oſ defendant to ſet the 
proceſs. aſide for irregularity ; and for that purpoſe defen- 
dant having no place of reſidence in town otherwiſe than as 
above ſtated, was relied. on, and Bearcreft's caſe in Scac. 
was cited. Lord Thurlow could not ſuppoſe: defendant, a 
member of parliament, during the ſeſſion of parliament 
had no town reſidence, or that the reſidence above ſtated 
ſhould not be taken as a reſidence guoad:;'defendant, whoſe 
duty it was to attend, and aQtually, did-attend the houſe.— 
That Bearcroft s caſe differed from the preſent caſe the 
bill being for an account, if defendant wanted a longer 
time than ufual to anſwer, upon application ſtating the 
circumſtances he would be allowed i it; and refuſed to grant 
the motion. el, Company v. Sir Thomas Rumbold. 
Hil. 1781. 

Defendant having a town reſidence and a country re- 
ſidence, a ſubpæna returnable immediate was ſerved upon 
her, by leaving the body under ſeal, at her houſe in town, 
defendant at that time being at hex houſe in the country 

(Penhurſt in Kent) above ten miles from Londen ; de- 
fendant appeared gratis as in a town cauſe, and obtained 
by petition the uſual order in a country cauſe, vix. a com- 
miſſion. to tale her anſwer, and fix weeks time to return it. 
Plaintiff moved to diſcharge this order for irregularity, 
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and contended that defendant having appeared as in a 
town cauſe ſhe had remedied all defects, and ſhould be 
obliged to anfwer as in a town eauſe. Lord Puri, It is 
not concluſive evidence that it is a town cauſe if ſhe appears 
as in a town cauſe, but rather as if 'ſhe was defirous of ex- 
pediting the cauſe,” and here ſhe has appeared gratis.” Let the 
order ſtand as it does. Sidney, Titular Earl . Teich 5 
v. Perry. Hil. 1782. yoo ee 

A clerk in Chancery was committed by . Lot Ree 
for a very high mifdemeanor in ſending writs into the 
with ſoft yellow wax upon them, without —— felled b 
the Great Seal, as if they had been actually ſealed,” and this 
was aid to be à miſdemeanor next t6 counterfeiting the Heal; 
and he was bound in 10000. himtſelf, and two more iH 5000. 


each, for his appearance in order fot an information!” 12 Mud. 
355. Thatcher” a 0 e e r Migge 
. 2 hie Dis Dundu iran ll 

q Where infntuae, parties, 84 the mother ſecxetes them {9 ps they cannot 
de ſerved, a ſervice. upon che mother is r a ſhe | 16 N naturdl Sen 
dian. 4170. Smith v. a — VINE 

Plaintiff: made oath that he heard defendant confeſs he was ſerved with 2 
Api AERO | therefore an attachment. Ca. tog. 115. 

„ Upin gib that deppnent did ſhew and offer to deliver to the deſegdant a 


oy "oy e . appeared, Ni 
134. 
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1 Fc Xt , d t 
R defendant's ee is either voluntary''or 
compulſory; voluntary where he comes in upon the 
return of the ſulperna ad ref} and enters an appearance 
dy a Clerk in court, or itor; compulſory, when be is 
ken 9d che if open wt — — 

A defendant is not bound to appear till the return of the 
proceſs,” though be be ſerved with it ever ſo long before. 

If a defendant within twenty miles of Londa be ſerved 
with a ſubpena to appear and anſwer on the return day, be 
hath four days after the return to appear in; if he be ſerved 
within four days before the day of the return, he hath four 
days excluſive of the day of ſervice; if ſerved four days 
or 


yr be ny bly tm 
y. 

I ahove twenty miles from Londen a defendant be ſerved 
with a ſubpanna on the return day, or within eight days be. 
fore the return, he hath; in either. caſe eight days from the 
day. of ſervice. to appear. But if he be ſeryed eight days or 
more before the return, We ee ne return day. 
Ord. Canc. 93 

Keen ire defendant has four 
days, exeluſive of the day of ſervice, to appear. In de- 
e een. 

When huſband and wife are ſerved with a ſfubpan, of 
if the huſband be only. ferved and hath notice that his wife 
is alſo a defendant, he muſt appear for both, otherwiſe an 
attachment may in the firſt caſe go againſt both, in the latter 
againſt him. Prac. Reg. 18. 

Bill againſt huſband and wife, the huſband only appeared 
and put in a demurrer in their joint names for the non- 


appearance of the” wife; attachment, againſt bach. Ga, 
55. 92. 
N —— e 6 ig a thy the — — 
ma de awarded againſt the huſband for the default of the 
„ unleſs an order be obtained to the contrary. 
8 11 a bill be brought againſt baron and feme for a demand 
out of the ſeparate eſtate of the feme, and the huſband is 
beyond fea, and not amenable by the proceſs of the court, 
yet if the wife be ſerved with a ſubpe&na, ſhe muſt appear 

and.anſwer.$he plaistiff s h. ell v. eres © 
Verne: 613. Praced. in Chanc. 328. . x 

Bill againſt huſband and wife, e eee 
iſlued againſt both, upon which the Hife only as taken 
and gave ball-bond for her appearance, and. appeared for 
berſelf only, and afterwards applied for and, obtained 
time to anſwer ſeparateiy. EIN upon two 
paint: Firſt whether the . taking ber up an the attach- 
went was regular ? Secondly, if not, Whether the irre- 
n was. inte her —_— Lord 12 
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The queſtion | now is, Whether it is conſiſtent | 
and the courſe of this court, after ſhe has appeared and 19 1 
time to anſwer ſeparately, and had an order for it, to dif- 
charge her from theſe acts of her own ? Þ think not; T'hever 
before heard of the doctrine that 8" after appearance 
might complain of the irregularity of the ſervice in a ſub- 
hana; for if the label pay be ft with forte of the fail 
after. appearange, the court will not ſet it glade, the eien 
being waived ; but this caſe is ſtronger, being the fame as 
after imparlances at common law; andi it is an bee 
her part that there is ſomething ſeparate -from. her | 
to which the wife is to anſwer. It i is aid the 
of the wife is abſolutely Void in paint of la and e 
every thing built on it falls to the round, becaule, the. mh | 
can in no caſe appear without the huſband. | I deny it- bot 
the proceed ngs 5 court 100 at Jaw. , Maſter, of 


Ralls concurr, opinion that deſendant was | 
from taking this 7 je ion now; after ny. act ſhewing 


acquieſcence and defence of che cauſe, it is too late 19 8 
it aide; and here jo of an Appearance but an ap} C 
Yon — time. i Vil. 48 ravers v. No Bath. A ; 
The uſual MAP 8. ended: 8 appearing js (eich | 
himſelf or his Solicitor) to. employ « or retain a Clet 
court. or waitin Clerk, to appear for bim, and recour 
to be had to the general bill-book, to ſee who filed the 
bill; which if cal filed, che defendaiit's Clerk 2 
. with the plaintiff s. Clerk in court a note in l 
informing him of defendant” 8 appearance, after” which: he 
ſearches the | Six-clerk's' ftudy who "filed "the bill, arid 
then takes it from the file; at the fame” time leaving 4 we 
with the $ix-clerk and eptring it in his bock there ; 2 
2 Clerk in court hath already appeared for any tber de 
fendant to the bill, the plaintiff's Clerk in court is applied 5 
know what Clerk in court appeared for the other defendafft 
or defendants, and art application made to that Clerk, and bf. 
him the bill is received and an office copy made therefrom?; 
F the Clerk in court ſcarches and fins, the” bill not entered, 
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1 


1 
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| and that bill js carried to the Regiſter to be entred, for which 


befgre the day on which the ſulpœna is. returnable, and de- 


dill be filed, he may take the neceſſary ſteps to prevent 


96 Appearance, 
i hot fed, he inſerts the N note in the "book for 
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But if he has preferred coſts he it a0 Aer theworks 
Piithy bill, colt preferred” and leaves a note thereof with his 
Six-clerk, the Cle in court uſually makes out the bill of 
coſts, and carries it before a Maſter, who taxes it in 2 
ſurnmary way and ſets his name to the bill; in a town cauſe, 


he | uſually taxes it at dne pound fix Jeillings and eight pence, 
in a country cauſe at ant pound thirteen ſhillings and four pence; 


one ſhilling and four pence is paid; afterwards a precipe 
be left at che Subpœrna- office for a ſubpœnd for coſts, 
which 3 is obtained in che ſame manner as a ſubparna to ap- 
pear and anſwer, "and the coſts are aways made payable to 
efendant or Setter: This ſabpena requires perſonal ſer- 
vice, And the caſts muſt be N if defendant refuſe t 


EL 


mal 7 out an RES kat 78 and the ae 
not be permitted tc to file his bill until he has paid the 
8 5 but he may,,move to retain bis bill 5 payment of 
out of purſe, : ©; 


"The Hat, of Ann, Ferme a alren- 49 iſſue before the 
bil is filed, where e an injunction is prayed, or to ſtay pro- 


ceedings at law; in ſuch caſes. the bill need not be filed 


fendant cannot prefer coſts until the day next after the re- 
turn; if Clerk in court for defendant to any other bill 
ſearches the office before the ſubpæna is returnable, and no 


the bill being antedated, and at the return day prefer coſts. 
'The bill not being filed on the return day, defendant, need 
not appear, and plaintiff cannot attach, but muſt ſerve 
defendant with proceſs de novo. 


By 
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By flat. 5 Geo. 2. c. 25. fo 2. If any defendant or de- 
fendants, by virtue of any writ of habeas corpus, or other 
proceſs iſſuing out of any court of equity, ſhall be brought 
into court, and ſhall negle& or refuſe to enter his, her, 
or their appearance, according to the rules or method of 
ſuch court, or appoint a clerk in court, to act on his, her, 


$ or their behalf reſpectively, ſuch court may appoint a clerk 
$ in court, or attorney, to enter an appearance for ſuch de- 
f fendant or defendants reſpectively; and ſuch proceedings 
a may thereupon be had in a cauſe, as if the party had ac- 
» ually appeared. Sect. 3. Perſons in cuſtody ſo 
A o appear, are to be ſerved with a copy of the decree, be- 
7 fore any proceſs can de taken out ENT the e 
h thereof, 
pe An order had ben abtiined: ene under the 
8, at, of 5 Geo. 2. the defendant appeared to the bill; the 
p- court, on application, ſet aſide the order; for though an 
to appearance, where it is only irregular, ſalves error in pro- 
r- eſs, yet where the order which occaſioned the appearance 
1 ad been obtained by male · practice, the appearance will not 
b ſalve a defect of that ſort,——The Solicitor was commit- 
vill for obtaining this order in an undue manner. Bar- 
tiff rd. 402. | 
the A member of the Houſe of Commons regularly Grrvind 
of ith an office copy of the bill ſigned together with a ſub- 
5 2, and refuſing or neglecting to appear, muſt be pro- 
the eeded againſt by ſequeſtration: upon an affidavit of 
ro- ervice a ſequeſtration muſt be moved for againſt the de- 
led endant's real and perſonal eſtate (which the court will 
de- rant of courſe) unleſs the defendant, being perſonally * 
re- erved with ſuch order, ſhall within eight days after ſuch 
bill rvice ſhew good cauſe to the contrary ; and if after per- 
dno nal ſervice of this order ni the defendant perſiſts in his 
_ ontempt, the order for a n will be made ab- 
need f ** f 4 
ſerve All orders ni require perſonal * ſervice, unleſs an order be 


ade to the contrary. 
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ſolute upon motion; grounded upon an affidavit of the 
"ſervice of the order wifi; and the Clerk in court having 
the order left at his ſeat will make out the ſequeſtration, 
which the court will in no wiſe diſcharge until the con- 
teinpt be cleared and coſts paid, upon performance of which 
the ſequeſtration will be diſcharged by the adverſe Clerk « 
Solicitor, or in default by application to the court. 

The perſonal ſervice of the order niſi for a ſequeſtratia 
may be diſpenſed with, if defendant keep within his houſe 
or cannot be ſerved perſonally; by application to the cour 
grounded upon an affidavit ſtating the fact, which if deem- 
ed ſatisfaQory, ſervice by leaving the order * will be ſub- 
ſtituted inſtead of pexſonal ſeryice. 

Where a bill is brought againſt an intent, he dr (if 
in town) appear in ceurt, and have a guardian affigned 
him, by whom he may defend the ſuit; if the infant reſide 
in the country, he ſues out a commiſſion to aſſign a guat- 
dian. Where the infant neglects to appear, on ; affidavit 
of ſervice, an attachment againſt the infant is awarded 
(though never executed), and it is a motion of - courſe to 
move upon the attachment for an order for a meſſenger to 
bring the infant into court, and being brought into court, 
if no perſon offer on his behalf to be aſſigned his guardian, 
the court uſually orders the ſenior Six-clerk not towards 
the cauſe to be aſſigned his guardian, to appear and defend 
the ſuit / This order muſt be drawn up, paſſed and entered 
at the Regiſter-office, and given to the meſſenger of the 
court, who thereupon procures the following warrant : 

„WHERE As by an order bearing date the 24th di 
« of April inſtant, made in a cauſe between Judith Cub, 
« widow, plaintiff, Jahn Brookes by bill of revivor, defend- 
&« ant. It is ordered, that the meſſenger- attending thi 
« court do take the ſaid defendant Fohn Brookes an infant 
into cuſtody, and bring him into this court to have! 
&« guardian aſſigned him, by whom he may anſwer ti: 
4 plaintiff's bill and defend this ſuit. Theſe are then 
e fore in purſuance of the ſaid order, to will and requit 


C you forthwith, upon receipt hereof, to make diligent 
| 6 ſearch 
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the « ſearch and inquiry after the ſaid defendant John Brookes 
ing « an infant, and, whereſoever you ſhall find him, to arreſt 
on, « and apprehend him, and bring him into this court, to 
on- « have a guardian aſſigned him as aforeſaid, willing and 
dich « requiring all and ſingular mayors, ſheriffs, juſtices of 


« the peace, bailiffs, conſtables, headboroughs, and all 
« others his Majeſty's officers and loving ſubjects, to be 
« aiding and aſſiſting to you in the due execution of the 
« premiſes, as they tender his Majeſty's ſervice, and will 
« anſwer the contrary at their perils. And this ſhall be your 
« warrant. Dated this twenty-eighth day of April, in the 
« ſeventeenth year of the reign of our Sovereign Lord 
« George the Second, by the Grace of God, of Great Bri- 
&« tain, France, and Baal King defender of the faith, &c. 


gned « and in the year of our Lord, one "Woulund ſeven bun- 
eſide * dred and yy four. . 

zun .  Hardwicke c. 
dart To John Crawford Eſq. his Majeſty's s 5 8 


meſſenger attending the High Court 
of Chancery, or his deputy. N 
I do appoint Mr, Michael Heath my ape to exe- 


our, cute this warrant. Witneſs my hand this twenty 
-dian, eighth day of April, 1744. 

* John Crawford. 
efen &2 | 
tered Upon this warrant the meſſenger brings the infant into 


court, and the court being apprized thereof by counſel, 
alfigns the ſenior Six-clerk, not towards the cauſe, if no 
friend or relation will undertake the guardianſhip. - 


f the 
| 

th day 
| Cats, 
efend- 


ew. 


an ; 
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* HEN the party has been regularly ſerved with 
er 


the ſubpæna, and neglects or refuſes to appear, he 
is ſaid to have incurred a contempt of court, and unleſs 
he be privileged, the ordinary proceſs to enforce obedience 
H 2 . te 


there 
tequim 
iligen 
; ſeardd 
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to the rules and orders or decrees of the court, by parties 
to the ſuit ſtanding out in contempt, is awarded againſt 
him; ; the firſt proceeding is . 


. 


A* attachment is a writ iſſuing « out 4 this court under 
the Great Seal, directed to the Sheriff, or other mi- 
niſterial officer, commanding him to attach a party for 
a contempt, in diſobeying the rules and orders, or nou- 
performance of a duty injoined by the court. An aer. 
ment differs from a capias at law in this, upon a cepi cr 
þus returned to a capias the Sheriff is amerced if he E 
not bring in the body, purſuant to the fat. Weſim. 2. 
c. 29. And from the tenor of the attachment it ſeems s 
if the Sheriff may be amerced for not bringing inthe body: 
but becauſe the writ was originally founded upon a con- 
tempt, when the Sheriff has taken up the party he ha 
paid obedience to the writ, though he does not actually 
bring him up to the court; becauſe the contempt. only 
induces a, commitment, which is ſatisfied by impriſonment 
in the county gaol. And the flat. of Meſim. 2. only r- 
lates. to original and * writs, and not to theſe pre 
rogative proceſſes. 

An attachment lies for any contempt, as for not apper 
ing, not anſwering, or anſwering inſufficiently, Cc. 
An attachment after a decree for diſmiſſion, is in nature 
of an execution at common law, and a general pardon. m 
pardon the contempt, but not the debt. Finch. 253. 

This writ muſt be made returnable in term, and ther 
muſl be fifteen days between the te/te and return in proceet 
ing to a ſequeſtration, or to take a bill pro confeſſo, unleb 
defendant live within ten miles of London, and then a 
order may be obtained by motion or petition, to make th 
ſeveral proceſſes is returnable immediate. i 

Upon an attachment there are two returns, non eff nv 
tus (upon which the attachment with proclamations 
grounded) or cepi corpus; if cepi * be returned, a meſler 
by 
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ger muſt be moved for to bring up the defendant, if he will 
not anſwer below; for the Sheriff has executed the com- 
mand of the writ, by taking the body, and he cannot carry 
the defendant out of the county; if he did, he would be lia · 
ble to an action for an eſcape ; but when defendant is in 
cuſtody, and there are other detainers againſt him, then a 
habeas corpus cum cauſis muſt be moved for, upon which he is 
brought up, and turned over to the Fleet priſon; and it is 
now the conſtant practice in all caſes * (unleſs defendant has 


ies 
ink 


for other detainers againſt him, whether the fines and amerce- 
on- ments are granted to the cities and towns corporate to whoſe 
ach- officer the writ is directed or not) upon a cepi corpus returned 
* to move for a meſſenger producing the writ and return to 


the court, which is granted of courſe; and this meſſen 


25 being the immediate officer of the court, takes the defendant 
18 1 by virtue of the order, without making the Sheriff liable to 
ody an eſcape, becauſe he is removed by order of the court, and 


in poſſeſſion of the court by its meſſenger. 

Upon motion for a meflenger upon a cepi corpus, the de- 
fendant living in London, the Lord Keeper ſaid, this had 
been looked upon as a motion of coutſe ; but in truth it was 
founded upon a miſtake ; for, to his Lordſhip's knowledge, 
the officers of the city have not their own amerceinents ; 
they have no royal amercements. 1 Fern. 116. Anon. 

Upon a motion for a meſſenger upon a cepi corpus return- 
ed in London, the Lord Keeper ſaid, that now the granting 
of a meſſenger in ſuch a cafe was become the ordinary pro- 
ceſs of the court, and it might be neceſſary for expedition; 
but he muſt take care that the King might not loſe his 
amercements ; and therefore for the future no meſſenger 


thee Rb 0u1d go, till the Sheriff was amerced . but it was anſwered, 
oceed cat would occaſion great delay, for that the Sheriff could 
wy ot be amerced but in term time. 1 Yern. 154. Anon. 


When a cepi corpus is once returned, there is an end of all 

anner of proceſs (for no proclamation or commiſſion of 

ebellion goes after that), and though a meſſenger of late 

years has been uſually granted in ſuch caſes, yet he is but 

new officer, and ſubordinate to the Serjeant at Arms ; but 
2 Ath. 507. | 


regularly 
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regularly in ſuch caſe you ought to move, that the defend. 
ant may enter his We r- and be examined in four 
days, or ſtand committed. 1 Fern. 344. 

On a motion and ſuggeſtion, that the Sheriffs of Lan- 
don have the amercements, and therefore it being a vain 
thing to amerce, the uſual way in ſuch caſes is for a meſ- 

| ſenger. Lord Chan. King ſaid, that if he had this body in 
his cuſtody, the beſt way is to move that he may bring in 
the body, which, if not done forthwith, he ſaid, he would 
order the Sheriff to pay the plaintiff all his coſts; and that 
by introducing this practice into the Common Pleas, he had 
prevented this dilatory there ; and therefore, in order to 
prevent the like delay in this court, his Lordſhip directed 
an order upon the Sheriff, that he forthwith bring in the 
body. 2 Wms. 301. Anon. 

The party who ſerved the ſubpana, having made an affi- 
davit poſitive and certain of the time, place, and manner of 
ſervice (ſee tit. Affidavit), after the return, if the party, do 
not appear within the time limited by the rules of the court, 
he has incurred a contempt; and to enforce obedience, the 
Solicitor muſt apply to the clerk in court, and beſpeak an 
attachment, leaving the affidavit of ſervice at the ſame time, 
which the clerk in court will take care to file, before the 
return of the attachment, and the writ being made out, is 
left with the Bag-bearer of the Six-clerks Oger, to be 

ſealed. The form of the writ is: 


left 

, « GEORGE the Third, by the 83 of GOD, of * 
« Great Britain, France, and Ireland, King, Defender of " 
<« the Faith, and ſo forth, To the Sheriff of -—, greet- ; 
„ing. We command you to attach ——, ſo as to have 5 
« him before us in our court of Chancery, whereſoever the * 
„ ſaid court ſhall then be, there to anſwer to us as well ball 
<« touching a contempt which he, as it is alledged, hath \ 
« committed againſt us, as alſo ſuch other matters as ſhall 1 
te be then and there laid to his charge; and further to per- taki 
« form and abide ſuch order as our ſaid court ſhall make in 17 


ce this behalf: And hereof fail * and bring this writ with 
. you. 
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« you. Witneſs ourſelf at V iminſter, the day. of 
6 , in ee of our reign. 


* « Sewell Renard” | 
The Label. "wy | 
« To the Sheriff of , an attachment againſt - ' «for 
« not appearing at the ſuit of , returnable in — 


, * days after the Purification next enſuing. 


To the bottom of this writ, on the right hand fide, put 
the ſurname of the Maſter of the Rolls, and the Six-clerk, 
in whoſe diviſion the writ is made out: inderſe the writ 
« By the court, for not appearing, or anſwering at the 
ſuit of plaintiff. About the middle of the writ, on 
the back, put the ſurname of the Clerk in court who makes 
out the writ. The Clerk in court then makes an entry in 
his writ-book, and alſo a note to enter with the Regiſter, 
which correſponds with the —__ in his rr and is 
in this form: 5 


To the Sheriff, of 

2 nt appearing at the ſuit of 
days after the Purification next enſuing. 

Lee, clerk. Dated 19th January, 1 78 3. 


To this the ſworn clerk's name who enters it is ſubſcrib- 
ed, and the day it is teſted, as above, and then it is to be 
left with one of the entering regiſters, to whom xs. 24, 
is to be paid; and the Regiſter marks the | entry in the 
ſworn clerk's writ-book. 

Attachments for coſts are of the above form, only the 
writ is indorſed . By the court for non-payment of coſts, 
«* (naming the ſum) at the ſuit of And the 
* therein ſpecified payable.to'4. B. or bearer, and not 
ailable, 

Where a man is arreſted upon an attachment, the con- 
tempt holds good though no affidavit be filed at the time of 
taking forth the . if it be filed 1 8 the return. 
Ven. 172. Anon. ne deut 

an I Jiffy 


; An attachment a — —, | 
„ returnable in * 


All 
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All proceſs to be iſſued upon any contempts, is to be 
made out into the proper county where the party againſt 
whom the ſame procefs iſſueth ſhall be reſident or dwelling, 
unleſs he {hall be then in or about London; in which caſe it 
may be directed into the county where he ſhall then be, that 
it may be ſerved upon him there, and that every ſuitor who 
profecuteth proceſs of contempt againſt any of his Majeſty's 
ſubjects, ſhall do his beſt endeavour to procure the ſaid pro- 
— to be duly executed, and the ſuppoſed contemners to 
be apprehended thereby; and if any ſhall be arreſted upon 
a proclamation, or commiſſion of rebellion, or by the Ser- 
jeant at Arms, and ſhall make it appear unto the court by 
proof, that the proſecutor of thoſe proceſſes hath not done 
his beſt endeavours to haye had the firſt and precedent pro- 
ceſs duly executed, as by the order is required; then the 
party ſo offending ſhall pay unto the party aggrieved very 
good coſts for his wrongful vexation, contrary to the di- 
rection of this order. Ord. Canc. 11. 7 Car. 1631. 

The Regiſter of the court ſhall not enter in his office 
any common rule or attachment which iſſues from the Six- 
clerk's Office, but by a note of warrant under the Six-clerk's 
own hand that is attorney in the cauſe, or his deputy; and 
the Six - clerks are carefully to ſee that all common rules and 
attachments be duly entered in the houſe-book, and with 
the regiſter, according to the ancient courſe of the court; 
and no under clerk in the office ſhall enter any rule in the 
houſe- book or the regiſter, until the ſame be firſt entered 
with the Six-clerk, to whom the ſaid rule is proper to be 
given. Ord. Canc. 45. 2 Car. 1646. 

No clerk of this court ſhall iſſue any attachment for not 
appearing, but upon affidavit poſitive and certain of the day 
and place of ſuch ſervice of the ſubpana, and the time of the 
return thereof, whereby it ſhall appear that ſuch ſervice was 
made in Londen, or within twenty miles. thereof, four days 
at the leaſt, excluding the day of ſuch ſervice ; and if above 
twenty miles, then to have been eight days before ſuch at- 
tachment entered ; and that ſuch attachment ſhall not be 

diſcharged, but upon payment of uſual coſts, and ſo the 
| ſucceeding 
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coſts to be doubled. Ord. Canc. 94. per Lord 
Clarendon and Sir H. Grimſton. | 
All proceſs of contempt ſhall be made out into the county 
where the party proſecuted is reſident, unleſs he ſhall be then 
in or about Londen; in which caſe, it may be made in the 
county where the party then is; and if any perſon ſhall be 
taken upon proceſs otherwiſe, or irregularly iſſued, the party 
ſo taken firſt-appearing unto, and ſatisfying the proceſs which 
did regularly iſſue againſt him, ſhall be diſcharged of his con- 
tempt, and have his full coſts, to be taxed of courſe by the 
* Six-clerk, not towards the cauſe, for ſuch undue or irregu- 
lar proſecution, from the time that the error firſt grew with- 
out motion or other order. Ord. Canc. 112. 

Every ſuitor who proſecuteth a contempt, ſhall do his beſt 
endeavour to procure each ſeveral proceſs to be duly ſerved 
and executed upon the party proſecuted; and his wilful default 
therein appearing to the court, ſuch perſon offending ſhall pay 
unto the party aggrieved good coſts, and lofe the benefit of 
the proceſs. returned without ſuch endeavour. bid. 

All attachments in proceſs ſhall be diſcharged, upon the de- 
fendant's payment, or tender to the plaintiff's clerk and re- 
fuſal, of the ordinary coſts of the court, and filing his plea, 
anſwer or demurrer (as the caſe regularly requires); but yet 
upon motion in court, or petition in that behalf. bid. 

And if after ſuch conformity and payment of coſts (or ten- 
der and refuſal thereof) any farther. proſecution ſhall be had of 
the ſaid contempt, the party proſecuted ſhall be W cd 
with colts. 1bid. 

No proceſs of contempt ſhall be made forth, and ſent to 
the Great Seal, at the ſuit of any perſon proſecuting as 
plaintiff in forma pauperis, until it be ſigned by the Six- 
clerk, who deals for him, and the Six-clerks are to take 
care that ſuch proceſs be not taken out 3 or for 
vexation, but upon juſt or good grounds; as they will 


anſwer it to the court, if the contrary ſhall appear. Ord. 
Canc. 125. ; 


* By the Maſter at preſent. 


If 
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Iff after an arreſt upon an attachment, and a-ceps- corpus re- 
turned, the defendant eſcapes out of the kingdom, a Serjeant 


at Arms ſhall be n and upon return a nn 


ren,, orig toning ng, het bouts 
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one in the Fleet, is directed to the Warden of the Fleet; and 
on his return that he is a priſoner, you may move for a ſe- 
queſtration. dof. 301. 


The V not pay- 
ing coſts; but a meſſenger goes to bring i in- * n. r 7 


in Chan: 331. Gilb. 85. 
A Solicitor muſt ſerve his client with the order fas taxing 


his bill of coſts, and the Maſter's report, whereby ſuch coſts 


are aſcertained, before he can take out an RAR for 
them. Barn. 226. 

When you make out an chant 8 80 or 
four days after the te/te, if you arreſt the party, it is good; 


but if you let the return expire, and nothing is done upon it, 


and then make out another attachment, here you will be al- 
lowed in coſts but for one writ, in caſe the party is taken upon 
the ſecond ; for there muſt be fifteen days between the te/te 


and return of each proceſs where the plaintiff intends to ſe- 


queſter defendant's effects; and if, in proceeding thereto, the 
defendant be taken, he ban pay obedience to the rules and 
orders, or perform the duty decreed by the court, and pay 
coſts of the proceſs, before he can be diſcharged. When 
the party is taken upon an attachment, he muſt pay coſts, 
which are 138. 6d. and enter into a bail-bond, with two ſure- 
ties in 20l. each, to the plaintiff, to appear and anſwer, as 

the caſe is, at the return of the writ, where the contempt 


is of a bailable nature. If the writ be . executed, the coſts 


are IIs. 


In all cafes where the Sheriff 1 not 3 . return of 


the writ, if directed to him, this court, upon motion, will 


make an order upon him, to return the writ at a day certain; 


and upon affidavit of ſervice, and his refuſal or neglect ſo to 
do, will amerce him; which amercement is generally 5l. and 
| N n eee ee | is 
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is to be eſtreated into the Exchequer, or order him to ſtand 


committed to the Fleet priſon. 
An attachment iſſued againſt a ea 


and the Sheriff had the- body in cuſtody, and took a bail- 
bond for his appearance, which he delivered to the plaintiff, 
who moved at a former ſeal, that the Sheriff might bring in 
the body; and the court made a rule upon him to ſhew cauſe,” 


why he did not bring in the body. "The council for the She- 
riff ſhewed for cauſe, that he had delivered over the bail- 


bond to the plaintiff, and had not the cuſtody of the body 


now. Lord Hardwicke allowed the cauſe ſhewn by the She- 
riff, and diſcharged the rule; for the plaintiff is not without 
remedy, as he may have a meſſenger into the county where 


the perſon lives, which is now a motion of courſe upon'a 


cepi corpus returned, though formerly the court allowed meſ- 
ſengers to thoſe particular juriſdictions, only where the She- 
riffs had the amercements themſelves ; but the rule now is, to 
ſend a meſſenger into every county generally, without. any re- 
ſtriction. 2 Atk. 507. 

In attachments, and all other writs, regard muſt be had to 
the juriſdiction and privileges of certain places; which ſee at 
the end of this volume. . 


The form of this writ being © to anſwer to us, as well 


« touching a contempt, which he, as it is alledged, hath com- 
« mitted againſt us; as alſo, ſuch other matters as ſhall be 
then and there laid to his charge, and farther, to perform 
„and abide ſuch order as our faid court ſhall make in this 
behalf,“ he muſt anſwer as well as clear his contempt at 
the ſame time, If defendant be in contempt for not anſwer- 
ing, and then puts in an inſufficient anſwer, and the Clerk in 
court accepts the coſts of the contempt, it purges the con- 
tempt; and in the proceſs for the ſecond anſwer, the plaintiff 
muſt begin de novo; but if the coſts be not accepted, al- 
though tendered, and the firſt anſwer be reported inſufficient, 
the plaintiff may take up the proceſs where he left off. 
Therefore it is uſual to refuſe the coſts for want of the firſt 


_ until the Cle i in court has ſeen whether it be a full 
anſwer, 


* 
E 


108: Attachment. 
anſwer, and then not to receive the anſwer without the coſts, 
2 Wms. 481. 

Where the firſt anſwer is reported inſufficient, and the 
party taken on proceſs for not putting in a further an- 
ſwer, and he afterwards puts in a further anſwer, and pays 
the coſts of the contempt (for until then it is no anſwer), 
the courſe is that he muſt be diſcharged ; and if the an- 
ſwer is afterwards reported inſufficient, you may carry on 
the proceſs of contempt at the proceſs you left off; he 
ſhould not lie in cuſtody until 3 r 
the anſwer was ſufficient, or not; which may be reported 
either way, and that after a long time. In caſe of an inſuff- 
cient further anſwer, you are to take up your proceſs of con- 
tempt juſt where you left off; which would not be ſo, if he 
was to lie in cuſtody during that time. 2 Veſ. 110.. Child 
v. Brabſon. 

If the contempt be pardoned, the defendant may appear 
and proceed as if there had been no proceſs. Chan. Ca. 
238. 

And the attachment may be ſuperſeded. Or if it be irre- 
gularly obtained, it may be diſcharged upon motion. 

The defendant is adjudged to pay to the plaintiff forty 
ſhillings coſts, for ſuing out proceſs of contempt againſt 
him, being diſcharged by her Majeſty's general pardon, 
Jones v. Jones, 18 & 19 Eliz, Ca. 79. Fulwod v. Ful- 
wood, Toth. 48. | 

The warden of the Fleet attends this court, and the court 
of Exchequer, by two deputies, and therefore no attachment 
will lie againſt him, becauſe he is ſuppoſed to be always per- 
fonally in court; a ſequeſtration ni for not putting in his 
anſwer was moved for againſt” the Warden. Per cur. It is 
common to ſuſpend clerks of courts, and the wardens of the 
Fleet; take the order for a ſequeſtration, which is a kind of 
ſuſpenſion, niſi. M of. 238. 

An attachment for non-appearance was taken out de- 
fore the bill was entered in the bill-book, though filed in 
the Six-clerk's office. Lord Chagcellor ſeemed to think an 

entry 
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entry in the bill- book neceſſary. to give the party notice; 
for private notice to his attorney is not ſufficient: but being 
doubtful of the courſe of the court, he referred it to a maſter. 
1 Veſ. 53. Anon. , | | | 
By flat. 1 Anm. c. g. ſ. 5. it is enacted, That no pro- 
ceedings in any court of equity ſhall be determined, abated, 
or diſcontinued, by the demiſe of any King or Queen of this 


Þabeas Cozpus. 


H E extraordinary juriſdiction of the court of Chan- ; 
cery enforcing obedience to its rules, orders and de- 


creees by prerogative proceſs, which in the firſt inſtance is 


in perſonam (unleſs the defendant be privileged or proceeded 
againſt as abſconding, purſuant to the fat. 5 Ges. 2. c. 25+) 
the writ of habeas corpus will be here conſidered as awd- 
liary to, and forming part of the proceſs in perſonam, againſt 
parties incurring contempt of the rules and orders of prac- 
tice, by not appearing, not anſwering, or not complying with 
interlocutory orders, or performing a duty injoined by an 
abſolute decree of the court. 3 is 
The writ of habeas corpus in all other caſes is granted by 
the court in its erdinary capacity, and the whole proceedings 
are on the law ſide. 3 e 
The writ of habeas corpus in proceſs, is a writ iſſuing - 
out of this court under ſeal, directed to the Warden of 
the Fleet, Sheriff, or Keeper of the priſon in whoſe cuſ- 
tody the party is, commanding the perſon to whom it is 
directed to bring into the court of Chancery the body of 
the defendant on the return thereof, to abide ſuch order 
as ſhall then be made. The object of the writ is the re- 
moval of the defendant into the cuſtody of the court, and 
to give the party an opportunity of ſhewing cauſe why 
he does not appear, or anſwer, and in order to his clear- 
ing his contempt, that he may be diſcharged, or ſuch or- 
der be made touching the matter, as the court ſhall ſee 
cauſe; and alſo to expedite and facilitate the proceedings in 
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obtaining a decree pro confeſſio -- which - decree is never 
made without ahundant caution; and for this purpoſe, and 


to render this wfit neceſſary, the party muſt be in cuſtody, 
either by having been brought up in cuſtody of a meſſenger, 
grounded upon a cept corpus returned by the proper officer 
to an attachment or other proceſs, and committed to the 
Fleet, which is the priſon of the court (unleſs, defendant 
be there when the attachment iſſued) or already in cuſtody | 
in a county priſon, and detained for other cauſes in 
' which caſe a habeas corpus cum cauſes. muſt be obtained in 
order to bring defendant to the bar of the court, and to 
turn him over to the Fleet priſon, When defendant is 
brought up by habeas corpus cum cauſis from a county 
P priſon, and ordered to be turned over to the Fleet priſon, 
or in confinement there at the time of iſſuing the firſt 
proceſs of contempt; in order to obtain a decree pro 
confeſſo, it is neceſſary to bring defendant into court; and 
this is done. by producing the certificate of the Warden 
of the Fleet priſon, if he be there, and moving for an or- 
der grounded upon ſuch certificate, for a writ of habeas 
corpus to be directed to the Warden of the Fleet, com- 
manding him, at the return thereof, to bring the body of 
the defendant to the bar of the court, to anſwer his con- 
tempts, and for further order. The court; when he is 
brought up, admoniſhes him of the conſequences of his 
contempt, and interrogates him as to the cauſes of his 
refuſal, and uſually affign him a day to appear or anſwer 
(as it may be) and remand him to the Fleet upon motion, 
and if he ſtands out in contempt, an alias habeas corpus 
. by order as before muſt be iſſued, and at the return 
thereof defendant being brought into court, and requeſt- 
ed to pay obedience to the rules and orders of the 
court, if he perſiſt in his contempt, upon motion he will 
be remanded to the Fleet priſon until he clear his con- 
tempt, and further order and a pluries habeas corpus muſt 
be awarded by order as above, and defendant being 
' brought again into court, and obſtinately continuing in con- 
| tempt, 


1 


80 


tit. Decrer pro confeſſo. | 
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tempt, the court will, upon motion, remand him, and 


order an alias pluries habeas corpus to be awarded, and 
that the Clerk in court do attend with the tecord of the 
plaintiff 's bill, that the ſame may be decreed to be taken 


pro confeſſo. The defendant at the return of the alias 


pluries habeas corpus being brought to the bar, the court 


will proceed as before, and if deſendant obſtinately 


ſtand out in: contempt, an appearance will be ordered to 


de entred ſor him, purſuant to the- flat. 5 Ges. 2. c. 25. 


and the Clerk in court attending with the record of the 
plaintiff's bill, the matter thereof will be decreed to be 
taken pro confeſſs againſt the deſendant; or if the contempt 
be for not anſwering, the court will make a ſimilar order 
for taking the matter of the bill pro confeſſo, and remand 
ON On Ee Pi. 


Hades e deep Bw Chan- Fh by 


 babeas corpus cum cauſis, which is the only method of re- 


moving him, if there be other detainers againſt him, every 
ſubſequent writ of habeas corpus to the Warden of the 
Fleer to bring defendant to the Wee of ee _ be 
cum cauſis. "IIS 4 

To obtlii.this writ it is neceſury 10 apply e motion 
or petition, generally by motion, for an order for a writ 
of habeas” " conpus to be directed to the officer in whoſe 
cuſtody defendant is confined, commanding him at the 
return thereof to bring the defendant to the bar of the 


court, and this is granted of - courſe,” producing the at- 


tachment or other proceſs, with a cepi corpus returned 
thereon; and this order being drawn up, paſſed and en- 
tered, zer be left with the Clerk in — who will 
thereupon make: out the writ. . OW. $5: w 

The return is always on a day certain in or out of 


term: there is no limited time between the reffe and 


return, nor between the iſſuing one writ and the return 
of anceliony but as a ſeparate order muſt be had for each 
2 rr wn eee 
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and upon the day of the return, if it be neceſſary, to move 
for an order ſor an alias &c. for which reaſon it is 
moſt convenient to make the return in term time, or ona 
ſeal-day. Each order muſt be left with the Clerk in court, 
when the writ is beſpoken. The form of the writ is us 
follows : 

4 GEORGE the Third, W GOD, of great 
* Britain, France, and treland, King, defender of the faith, 
sand fo forth, to the Warden of our priſon of the Fleet or 
his deputy there, N aa er- e 
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« do on the | day of bring before us 
“ intp our court of Chancery whereſoever it ſhall then be, 
_ < the body of 5 1 by whatſoever name 


e a dam eg nance he: 1 called ur known; who is 
< detained in our ſaid priſon in your cuſtody (together with 
© an account of the cauſe er cauſes of bis being taken into and 
* detained. in cuſtody) to perform and abide ſuch and as 
<< our court ſhall make in this behalf; and hereof fail not, 
< and bring this writ with you. Witneſs Ourſelf at Mi- 
« min/ter the met in the year 
of our reig gt K 
Indorſed, Purſuant to Stat. 31 Car. _ 

By tbe Lord high Chancellor of Great Britain 
Do | T.C. 

4. how Saban corpus ageing c. D. at chef 


e r S. A. 

\Toithe Warden 1 the Fler or bis ow 
there; a writ of | habeas corpus againſt O. D. return- 
aloe the fuit of G. M. (or . inſtance 
of defendant.) 

In a habeas corpus cum _ the words i in italic are 

Inſerted. 

The priſoner being n up from the — aol, te 
gether with the cauſes of his commitment, by virtue of the 
habeas corpus cum cauſis, the court orders him to be turned 
over to the Fleet priſon, where he will remain charged 
as well with the detainers lodged againſt him below, as 


allo until he perform the decree or order of the court. This 
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This writ is left ppen, and the order annexed to itz and 
left with the Bag>bearer of the Si- clerk s Office, ho pro- 
cures the ſignature of the Lord Chancellor to ĩt, and after 
it is ſealed, leaves it at the Clerk s ſeat ; the-coſts ate four - 
teen ſhillings and two - pence. An alias habens corput put- 
ſues the form of the beforementioned writ, adding after che 
words We command you“ as before. tue hate icommanded 
you—a pluries habeas corpus 41 Men times-we- bau am- 
— you” an alias pluries e. 3 we 
have often times commanded peu. 

The ſervice is by delivering the writ itſelf — — 
the warden, keeper, or perſon in whoſe cuſtody the defendant 
is, and keeping a copy of the label, and if he obey it not, 
the court will puniſh him in a ſummary way upon motion. 

A priſoner in a gaol in the country, being in contempt 
for not performing a decree, may be brought up þy this writ 
and turned over to the Fleet, whence he is not to go till he 
has obeyed the decree of this court. 2. Ch. Rep. 151, 192+ 
A defendant may remove himſelf to the Fleet by Me, Writ, 
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attachment with Proclamations, - 


HE writ of attockment with proclamations hi 2 
proceſs iſſuing out of and under the ſeal of the oourt, 
upon a contempt after a non eff inventus returned to an at- 
tachment ; . commanding the party to appear in Chancery 
ſub pena ligianciæ to anſwer the contempt as well as the 
matters objected. Weſt. Symb. aa. Where uon g inventus 
is returned on a capias iſſued in criminal matters the party 
Is proclaimed, and if he does not come in on ſuch procla- 
mation, he is declared an outlaw. 80 if he contemned 
che extraordinary juriſdiction, of the Chancery, be was 
proclaimed, and if he was not taken, or did not come in 
upon ſuch proclamation then he was deemed a rebel, and a 
commiſſion of rebellion iſſued, which is the next praceſs. 
To obtain this writ, the attachment with a return of non 


# inventus indorſed n * be left with ene; in 
13 1 court, 
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[ his 


leourt, whowill theteupois make out theaxvrit, and leave it 
- with the Bag bearer of 'the-Six+clerk's' office to be 4 
h ſorm of ithe wit is as follows. 
_- 4 GEORGE the third, by the grace of GOD; of Grus 
Britain, France, and Ireland, Ling, defender of the faith, 
t and fo forth, To the Sheriff of greeting. We 
command you on our behalf, to nde publio proclama- 
des tion to be made in all places within your baili wick as 
_ 65 well within liberties as without, whereſoever you ſhall 
CC. think it moſt convenient, that H. B. do upon his alle- 
"<6 gianeb on (here inſert the return) perſonally appear befor 
cc us in our court of Chancery whereſoever i it ſhall then be, 
4 arid nevertheleſs, in the mean time, if you can find the 
4 ſaid" . B. to attach him ſo as to have him before us 
c in our ſaid court at the time beforementioned, there to 
ec anſwer to us as well touching a contempt which he hath, 
«as it isalledged, committed againft us, as touching thoſe 


ee things which ſhall be then and there laid to his charge, y 
* and further to perform and abide ſuch order as our aid t? 
ce court ſhall make in this behalf. And hereof fail not, ch 
and bring this writ with you. Witneſs Ourſelf at q 
« W/eftminſler, the day of in the * 
year of our reign * 
Indorſed, by the court, for not appearing (o or not anſwer- pe 
ing) &c.—and about the middle put hy" ſurname of the ; 
Clerk in court who makes out the writ. ' pu 
The Label. Ro 
To the Sheriff of an attachment with GM | 
tions againſt A. B. for not appearing (or anſwering, as the fal col 
it) at the ſuit of © returnable in fifteen days afi" Wl on: 
Eafter next enſuing. one 


Sewell, e pro 


To his x wid, ( ſubſcribe the Cite of thi Maſter of the wo: 
Rolls and the Six-clerk in whoſe. diviſion the writ is 7 
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out (as before). It muſt then be entered with the Regiſter 
in the ſame manner as an attachment, and when it is ſeal- 
ed the Bag-bearer leaves it at the Clerk in court's fear, 
and, he ſends it to the Solieitor, to be ſent to the 70 | 
other officer to whom it is directe. 

There muſt be fifteen days between the gfe nd detern 
if a ſequeſtration be intended; ' unleſs an order be obtained 
to make the ſeveral proceſſes returnable ' immediate; when | 
defendant reſides within ten miles of Lund mr. 
After a contempt duly Prüſceuted, to an — with | 
proclamations returned, no commiſfion to anfwer ſhall be 
made out, nor any plea or demurrer admitted, but upon 
motion in court, and affidavit' made of the party'sinability 
to travel, or other good matter to fariefy the court touching 
that delay. Ord. Cant. 99. 

The reaſon why upon lk felt Sept the firſt at= 
tachment, a commiſſion is allowed to iſſue, or # plea or 
demurrer to be put in, is, becauſe it does not appear to be 
an affected delay, and therefore upon tenderitig the coſts of 
the attachment the defendant may take his commiſſion, and 
upon like tender, the plea and demurrer are to be receiv- 
ed; but if there regularly iſſue an attachment with procla- 
mations, the defendant cannot of courſe purge his contempt 
by a meer tender, but he muſt apply to the court, to ſhew 
that his plea or demurrer are proper, and to exhibit a pro- 
per excuſe for his delay, that the court may ſee that there 
is no further likelihood of delay by the plea or demurrer 
putin, or by the commiſſion to e n bil. Fer. 
Rom. 71. 

The preſent practice is upon nat or | tendee of the 
coſts to the clerk in court, Which, upon an arreſt, are 
one pound three ſhillings and ſaxpenice; ocherwiſh one pound 
one ſhilling and ſixpeace, to enter an appearance, or if the 
proceſs iſſued for want of anſwer upon the like tender. or 
payment to move or petition for time to unſwer (and in a 
country cauſe a commiſſion to take the anſwer) ſtating the 
party is in contempt; but the court will E. give! the fame 
time as if no Contempt had been incurred. 
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— of elite * a writ ing out af. and 
under the ſeal of the court, directed ſometimes to 
the ſheriff , but generally to ſpecial commiſſioners, there- 
E n named. jointly. and ſeverally commanding them. to at- 
stach, or cauſe to be attached (the defendant) whereſo- 
? < ever he ſhall be found within the kingdom of Great Bri- 
ic tain t as a rebel and contemner of our laws, &c.” andis 
uſually directed to ſuch commiſſioners whom the plaintif 
appoints, commonly four in number. The words of the 
writ are, that they ſhall attach the party as a rebel and 
| contemner of our laws; whence it ſeems the commiſſion- 
ers are authorized to take the party upon a Sunday, or in any 
privileged place, even within the verge of the court of the 
palace of M giminſter, or to break open and enter houſes; 
for the deſign is, that he ſhould not be any where proted- 
ed by law; but in ſuch caſe it is adviſable for them to call 
in the affiſtance of a peace officer, 

It is agreed on all hands, a commiſſion of rebellion may 
be executed on a Sunday, though it ifſued for want of an 
appearance, or for want of an anſwer only. Arg. 1 Ath. 57. 
The reaſon why this proceſs is uſually directed to com- 
| miſfioners under the Great Seal, and not to the "GE mi · 


— 


— 


1 A coniniion of rebellion by the courſe of han, iſſues 
only to the Sheriff of Middleſex, 2 Nu.. 657. in notis. 

7 Before the union of the two kingdoms, the form of the unt 
was, ** Quod non omittas propter aliquam libertatem, quin ein 
4 jngrediar, et prefat. A. B. ubicunq; inventus fuerit infra hoc 
_ * regnum- Anglia, dom. Walliz aut vil. Berwici ſuper Twee 
% dam tanquam rebellion. c.“ or infra regnum Angliz tar 
quam. c. Weſt. Symb, 185, The ad for an union of the 
kingdoms of England and. Scotland into one kingdom, by the 
name of Crest Britain, occaſioned a variation in that part of the 
wit, and the form is accordingly. The act did not extend the 
juriſdiQion of the court of Chancery into e nor can thi 

vrit be. executed | there. : 
nnn 4 niſterial 


” —_—— F—"y 00M — ming ddr n nnn » . 


| Commiſſion-of;:Rebellion. 117 
niſterial officer, ſeems to be, becauſe the Sheriff cannot be 
ſuppoſed to execute all;ſuch, proceſs in perſon, and it may 
be inconvenient to lodge ſuch diſcretipnary. powers in the 
deputies appointed by a miniſterial officer z wherefore the 
court appoints its own commiſſioners, who are enjoined to 
do every thing very carefully, and are anſwerable for l 
miſbehaviour. A party taken upon this commiſſion cannot 
be bailed by juſtices of the a nit the 
writ imports ap offence againſt the peace. Sy Su 

If the proceſs be in execution, as for the th 
order of the court, whereby coſts are adjudged to be paid, on 
non-performance of a deeree, the commiſſioners ought:not 
to bail the party, but ſhould keep him: in cuſtody; and bring 
him into court on the day of the return, and get council.to 
move that he be turned over to the Fleet prifon, where he 
will remain until he performs che duty, and pays the-cofts 
of contempt, which are fifty ſhillings, and 60. re 
commiſſioner, who makes a return to the commiſſion. -- 

Commiſſioners of tebellion not only might but * to 
take a bond as a ſecutity from che defendant to appear, 
where it is upon the ordi naty'pi6ceſs of the eourt, thovgh n 
Serjcant at Arms could nat iti'that caſe but Where it is upon 
an attachment, or contempt of an order of the « court, &c. 
there they ought not to take any ſecurity, but to have the 
body in court at the day of the return of the commiſſioh 
of rebellion.  Bunh. Ode tf Rocepc 

A party being arrefted "upon 3 a commiſſion of ales, 
for breach of a decree, was impriſoned for. fix weeks | in the 
commiſfioner's houſe, and other, places, and . bail 
for his appearance to anſwer the contempt, Ce. Defendant | 
had, by order, entered his appearance upon the ſaid writ 
by his Clerk in court ; upon reference to the Six-clerks, | 
they certified, that the commiſſioners may either. take or refuſe 
bail at their diſcretion. ; but if they refuſe, t y ought to bring 
the party up to the court without delay, and that bai] was of- 
fered, The court, upon reading a precedent, ordered the 

| commiſſioner 
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commilioner'ts Rand committed for his abuſe, and to pay 
defendant his coſts and charges ſuſtained by his impriſon- 
ment to be tated. 1 Ch.” Rep. 262. Inglet v. Vaughn.” © 

If the defendant be taken upon a commiſſion of rebellion 
which iſſued irregularly, the defendant ſhall have coſts, 
1 Vern. 269: "And if an action at law be brought for an 
aſſault and battery, or falſe impriſonment, i in executing 2 
comtniſfii of rebelfon;” an injunctzon will be granted, be- 
cauſe the irregularity ought to be puniſhed in this court, 
and can be only determined and examined here, at law 
ſuppoſing the commiſſion: iſſued regularly, they will not 
allow that as a juſtiſaation . 1 Ven. ut ſupra. And if an 
indictment / beſ preferred though the court has not 'origi- 
nally and ſtrictly any reſtraĩning power over criminal pro- 
ſecutions, and cannot interpoſe by injunction, yet it may 
make an order upon the proſecutar to ſtay the proceedings 
4 an indictment in certain caſes. 2 Al. 302. ane, & 

Co. of: Yark:u«s' Pilkington, Bart. 

If the commiſſioners pomittherparty to ang; they will 
be committed, till they produce him, if the eſcape, be with 
their conſent, till they pa the debt.—If the e de 
reſcued, the reſcuer will be committed. _ 

One of the commiſſioners letting the defendant eſcape, 
being taken, upon a commiſſion; of rebellion, was to ſtand 
committed to priſon, till. be bring in the defendant. 
Toth. 38. 

Commiſſioners upon a commiſſion of rebellion, letting 
the party in contempt. go where he liſted, ordered to be 
committed till they pay the debt. Toth. 407 
A reſcye was returned upon a commiſfion of rebellion 
againſt Banville, who being examined, and his examination 
referred to two maſters, was found to have confeſſed the reſ- 
cue, whereupon he was committed to the Fleet priſon, and 
| yet afterwards brought his action on the caſe at law againſt 
the commiſſioners for a falſe return: ordered that a ſubpœna 
be awarded againſt the ſaid Bonville, to ſhew cauſe why an 
injunction ſhould not iſſue to ſtay proceedings at law; but 

| afterwards 
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afterwards defendant was allowed to proceed at law, be- 
cauſe either of mne parties may plead the'ſpeciul matter. 
Bonville v. Bonville, Ca. 152. Pra. HH. Cb. 140%! 10 901432} 

If the commiſſion of robellien be in meſne proceſs; and 
has a long return, the commiſſioners ſhould admit the! 


party to bail, taking a bond from! the. party, with two or 
more ſureties, in the ꝓenalty of two hundred pounds; ſor 
his appearing, or anſwering: and coſts. 20 d he 
condition of ſuch-hond may-be:zs-follows Oe ee 
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« The condiien.gf this,gbligatinn is ſuch, that if the. 
« above bounden A4. B, ſhall and do perſonally appear be- 
« fore our Sovereign Lord the King, in his Majeſty's High 
« Court of Chancery, on (inſert the day on which the proceſs 
« is returnable), upon a commiſſion of rebellion, iſſued. out 
« of the ſaid court againſt him, at the ſuit of C. D. and ſhall 
« anſwer as well for bis ſaid contempt, as. for. all ſuch, 
« things as ſhall, be then, and there objected againſt him, 
« and do and perform what the ſaid court ſhall award, or 
« order in that behalf, then the preſent obligation to be 


« yoid, or elſe to n ipfull force and e, Fe” * 


Defendant, this day made his perſonal appearance upon a 
commiſſion of, rebellion, for ſaving, his bond made to the 
commiſſioners in that behalf. Brown v. Derby, Ca- 8a. 

Commonly it is uſed to take: the bonds in the name of 
the Lord. Chancellor, Lord Keeper of the Great Seal of 
England, the Maſter of the Rolls, or to any two of the 
Maſters of the Chancery, all which are good and allow- 
able by the: practice of the court of Chancery. Ut ſupra. | 

Defendant this day made his perſonal appearance in the 
court, upon a commiſſian of rebellion, according to his 
bond A Yr eto the Right Honourable the Lord Keeper i in 
that behalf. Prac. H. Ch. 110. | 

The return to this proceſs is made by two or more of the 
commiſſioners who a& under it; if they refuſe or neglect 
to make a return at the court, on motion or petition, will 

- order 
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order them to return ĩtʒ and upon diſobedience to the or- 
der, the court will upon motion grounded upon affidavit of 


ſervice of the orden commit them ;. for, not being parties 
td. the ſuit, no writ of execution of the order is e 


ta bring them into contempt; tt. 

A commiſſion of rebellion: — — of coſts 
was awarded againſt tefendant;'to'one John ap David, who 
did thereupon apprehend defendunt, and; for his more ſafe 


keeping, delivered him-toaheiSheriff; who took charge of 


the priſoner accordingly, and now refuſes either to deliver 
the priſoner to the -commiſſioner, or to bring him himſelf 
into court at the day. A day ls cherefore given to the ſaid 


Sheriff to bring into this edutl the body of the ſaid'defen- | 


dant by Thurſday next, upon pan of ten oblige.” Os. 150. 
Evans v. Nero. 334 10 FOMLKACTION & 4 UL 

Tnis proceſs is made out: by the Cleck in court, upon 
producing the writ of attachment with proclamations re- 
turned non 321 inventus Ma the F officer, "The form 7 


347 502 £t 161350 3K 41 1 | 
(. oro the Third; 88 of GOD, &.. 
« To Edward Mayet, Willi iam Marne, 7 Smith, and 
« Harry Bateman, Gentſe hich, greeting Whereas by 
public proclamations made on our bebelf by the Sheriff 
« of ft iddlefex, in divers parts of that county, 'by virtue 
« of our writ to him directed, Robert Edwards hath been 
« commanded, upon his allegiance, perſonally to appear 
+ before us, in our court of Chancery, at à certain day 
« now paſt: yet he hath manifeſt] y contenined our ſaid 
« command. Therefore we command you, jointly and 
«© ſeverally, to attach, ot cauſe the ſaid Robert Edwards 
« to be attached, whereſoever he ſhall be found with- 
„in our kingdom of Great Britain, as a rebel and con- 
<«« temner of our laws, ſo as you have him, or cauſe him 
to be before us in our ſaid court, on (inſert return day) 
© whereſocver it ſhall then be, to anſwer to us as well 
touching 
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anſwer, &c. at the caſe 15) at the ſuit of Charles Banbury, 
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mi An teſtimony l 
1 our letters to be made patent. Wit-, 


are ſubſcribed to this, writ, and then it is to be folded up as 
an injunction, and indorſed By the court a commiſſion 
of rebellion”. (for want of an appearance or of an anſwer, or 
non performance of a, decree, order, &c. as the caſe is) at 
the ſuit of ——— plaintiff,” Near the bottom, write the 
Maſter of the Rolls pd Din Cores ee. and on the label 
the Clerk in court's name. 

The commiſſion being thus et n 0 | 
treble ſixpenny ſtamped paper, and a ſheet of paper un- 9 
ſtamped, e 5 | 

Y no 2 314.36 4 

The King and ſo forth. k commiſſion. of rebellion di- 
rected to (inſert commiſſioners names) jointly and ſeverally, to 
attach Robert | Edwards, defendant, for. want of | (appearance 


plaintiff, returnable . Witneſs the King at Wef#- 
mites. the never day cer n 


bis reign. | 
. Reardon 
= 
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be Muſter of the Rolls and Six-elerk's names being 
ſudſcribed, as beſbreß fold up de docquets/ like an order, 
and indorſe on che bach of each of dite driclquans, mear the 
top; '«'Cotmiſhion of rebellion, Bunbury againſt Edwards,” 
and near the bottom the Maſter of dhe Rolls; Sin- elerk, and 
Clerk nebuft's names: The commiſſion being given 40 the 
Bag bearer of the office; to be: ſeuled together with che doc- 
—— the docquet unſtamped with the entering Re- 
to be: marked witk an imat, and procures the doc- 
quet, upon ſtampt paper, to ihe ſignede by the Lord Chan- 
cellor, and leaves it with the Clerk” of "the Hanaper office : 
the commiſſion is brought back ſealed; and left with the 
Clerk in court, and delivered to the Solicitor, or to the 
Commiſſioners to be executed. 

There muſt be fifteen days between the ge and return 
of "this and the ſeveral· proceſſes in proceeditig” to 2 ſequeſ. 
1 be obtuined to male it returhable 
tmmediate. - 33-343 4U ? Dei bas 95 141 

The defendant war appretanted' upon commiffion of re⸗ 
bellion, where neither attachment or protlamation were en- 
tered with the Regiſter; therefore diſcharged of che com- 
miſſion of rebellion and contempt; and T Flower, one 
of the clerks of the court that made Gut the \commillicn of 
rebellion, to pay the deſendant ſuch coſts for his vexation 
as Doctor Lewin, one of the maſters of N thall 
afleſs, Prac. H. Obo'rggu® &% #0 p30 714 256 

'The wife was apprehended by a commiſſion of "rebellion, 
for tlint her huſband and ſhe have nbt anfwered the plaintiff's 
bil; Land being taken, was carried bound tot priſon, and 
kept chere in very ftrift ſort. Although her huſband js not 
brought into anſwer, without whom ſhe is not compellable 
to anſwer ; therefore it is ordered, that che writ be diſ- 
charged, nth ſhe/ and her huſband may be brought together 
to anſwer; and in reſpect the wife was unorderly broyght 
in Withaut/her huſband, and ſo hardly dealt with, the plain- 


tiff ſhall pay unto her coſts as the court ſhall award. Roſe 
v. Bourne. Prac. H. Ch. 171. 


Serjeant 
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1 Herſeant at arme. LOKI 3049 HS 
\HE office of Serjeant at- Arms is held by patent 
from theer6wn for life: the Serjeant at Arms at- 
———— gilt mate before the Lord "Chan? 
cellor, Lord Keeper; or Lords Como for che ee 
body of the Great Seal. Phis Geer His ſeveral deputies, 
ſome of hom are uſed'as and Kalle melſengers a, 5 ( is 
faid) before a cötttfiiffört of febeb ng 
Buy this officer neg A its proceſs; eng 
perſons into Cuſtödy, Who "Fefaſitig” * neglecxing 
perform a decretal ſentence of the' court; have tool? out 
in contempt until à Ctiittiffon ör tebellion ih execution 
of a decree of öder hath beef returhet ven 5 luv + 
or on meſne proceſs, when dbedzende to" he es and Sr 
ders of praclice, In certain caſes, and *#* cep i” chrpius "Kath 
been returned, and ball taken by we Sen, a Meſenger, 
or deputy of this'6Micer is ordered to bring ; "ip the party, 
unleſs Nah be" other” detliners” ainſt” $M b. he ter? 
poſition of this' officer is nece hen plaintiff” — . 
to ſequeſter defendant's real afid 7 that eftares and 
ſects; the thfee Before ' mentibned' proceſſes not ha 
effecduated the” purport for which they iſſued; the = 
er abundanti cauteld, Preſuming th might be tome ne eg 
ligence in 'the ordinary "officers or miniſters of Juſtice, 
or leſt the commiſoners in the commiſſion of rebellion 
(perſons nominated and y_ * * the "eoniplathant) 
ſhould collude with or be warped vour of their em- 
ployer to the prejudice * the e to ſatisfy it's 
conſcience, and be informed whether the, defendant doth 
actually hide himſelf from juſtice, or not; the court al- 
way ſends an officer of its own; and this . muſt 
be applied for, and the default 8 by the officer 
before a ſequeſtration can be Spry 2 unleſs. the 
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122 OConiniWn ve Rebeſlion,” 

UThe Miter" of the Rolls and Six-clerk's names being 
ſudſcribed; as befbre; fold upł the docquets/ like an order, 
and indorſe on the back of each of tlie decquets, near the 
top; Coemmiſfibn of © rebellion,” Bunbury againſt Edwards,” 
and hear Ge bottom the Miſter of the Rolls '$ix-elerk, and 
Clerk ineoutt's names The commiſſion being given £0 the 
Bagabearer of the office; to he: ſealed together with che doc- 
qusts, he leaves the docquet unſtamped With the entering Re- 

5 to be · marked wit an ine , and proœures the doc- 
quet; upon ſtampt paper; tobe ſignedeby the Lord Chan- 
cellor, and leaves it wich dhe Clerk of che Hanaper office : 
the commiſſion is brought back fealed, and left with the 

Clerk in court, and delivered to che Sofeitor, or to the 
Commiſſioners to be executed. 

There muſt be fifteen days between the tee and return 
of this and che ſeveral-proceſles in proceeditig” to a ſequeſ. 
1 be W it returnable 
tmmediate. „ va brei AAR oft 510 

+ Dhodefendant n upon commit W. 
bellion, where neither attachment or proclamation” were en. 
tered with the Regiſter; therefore diſcharged” of the com- 
miſſion of rebellion and contempt ; and Th Flotber, one 
of the clerks of the court that made Sut the* \ommiliicon of 
rebellion, to pay the deſendant ſuch coſts for his vexation 

as Doctor Lewis; one of the maſters of en, thall 
aſſeſs, Prac. H. G r 0 

The wife was apprehended by a commiſſion of rebellion, 
for that.her huſband and ſhe have nbt anſwered the plaintiff's 
dul; and being taken, was carried bound tot priſon, and 
kept chere in very ſtriẽt ſort. Although her huſband is not 
brought into anſwer,” without whom ſhe is not compellable 
to anſwer 3 therefore it is ordered, that che writ be diſ- 
charged, until ſhe and her huſband may be brought together 
to anſwer; and in reſpect the wife was unorderly brought 
in wylthaut her huſband, and ſo hardly dealt with, the plain- 


tiff ſhall pay unto her coſts as the court ſhall award. Roſe 
v. Bourne. Prac. H. Ch. 171. 


Serjeant 
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H E ate —— — is held by —— 
from die erswi for fer che t at Arms at 
tends upon, and bearò gilt de Lord Chan! 
cellor, Lord Keeper; or Lords Cothmiffioriers for the cüfz 
 tody of the Great Seal!” This officer HF ſeveral 3 
ſome of whom are uſed as and t eſſengers j „ (r is 
faid) before a commiſſon of tebetki6h Zz 
By this officer the” Court extcùtes * in eine 
perſons into Cuſtödy, Who „ fefuffng eglecxing 
perform a decfetaf Entenee of he rh "thave' ftood* out 
in contempt until à Cbmitnifhor ör rebellion ini ewecutton 
of a decree of ördder hath been returnet non ff luv + 
or on meine proceſs,” when obedkerte to the roles and Tel 
ders of practice, In certain” caſte,” and zl kehr chr put 128 
jo ln? "and bail taken by the "Sheriff, A gore 

ty of this'6Mcer id ordered to bring "up the 

1. 1 other detainers 2 1 Him. Pie 1 
poſition of this officer is neceſſ ry” den plaintiff intends 
to ſequeſter defendant's real and perſonal 2 Ae ef- 
ſects; the thfee before nb F proceſſes not h 
effeCtuated the” purport for which they iffued;” the court, 
er abundanti cauteld, Prelüming the! might be tome neg⸗ 
ligence in the ordinary "officers or miniſters of Jute, 
or leſt the commiſfoners in the commiſſion © "of rebellion 
(perſons nominated and appointed by the con! iplathant) 
ſhould collude with or be in favour of eir em. 
ployer to the prejudice of the defendant: to ſatisfy it's 
conſcience, and be informed whether the, defendant doth 
actually hide himſelf from jultice, or not ; the court al- 
way ſends an officer of its on; and this procels' muſt 
be applied for, and the default 8 by the officer 
before a SOON can be regular) 7 * unleſs. the 
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124  Serjeant at Arms 
party be a peer or peereſs of the realm, a biſhop, a mem. 


ber of the Houſe of Commons, or an abſconding defend- 
ant proceeded againſt. n to the flat. 5 Gee. 2. 
c. 25. pet $5; 

Seyeral ee having crept: into, this praQtice, an * 8 
was made by the Lord Keeper Finch, reciting, that upon 
complaint made by the Serjeant at Arms attending 
the Great Seal, that after contempts are proſecuted to 
a; Serjeant, at Arms and a commitment pronounced, 
the proſecutor will draw up the order, and never 
n make uſe thereof to 
force the party proſecuted ints ſome compoſition, ſometimes 
for the whole matter in, difference, but uſually for the 

diſcharge of the contempts, whereby the Serjeant's em- 

2yment is rendered in great part ineffectual; for pre- 
vention whereof, his Lordſbip dath vs * Ras 
order for a Serjeant at Arms ſhall. be gran 
the regiſter ſhall, on requeſt, draw up of 1 0. 
deliver the ſame to the Serjeant at Arms or 5 d 
ho 0 ber perſon, they paying for the ſame ;; by which means 
or may endeavour to apprehend the party proſe- 
cuted, and bring him into this court to anſwer his ſaid 
contempt if he can; but if he cannot, his lordſhip | doth 
further order, that no order for a. Serjeant at Arms drawn 
up and paſt the regiſter be diſcharged, and the contempt 
thereupon, without the Serjeant's fees be paid to him, and 
a certificate under his hand, certifying the ſame ; and 
after the ſaid order being fo drawn ups and paſſed as afore- 
ſaid, no private or other ement . ſhall. .be made between 
party or parties, or ; perſon or pexſons ſo ſtanding 
in contempt as aforeſaid, or any. other perſon there, or 
any on their hehalfs, without ſuch ſatisfaction ſhall be 
made, and a certificate of the ſame ſhall be produced to 
che coupt—— Ord. Canc. 151. 26 Car, 2. Revived 
by, the, Lord Keeper by order, dated 13 uly, 1685. 
1 Ja. 2. Revived again by order une, 1694. 
& Hm. 3. . it was alſo further ordered, that when 
any 
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any motion ſhall be made for a Serjeant at Arms, the 


council moving for the fame ſhall immediately, in court, 
deliver unto: the Regiſter the commiſſion of rebellion; and 


tell who is Clerk in court, that the Serjeant at Arms may 


have an account of him where the contemner lives, and 
that the order be drawn up by the Regiſter, and delivered 

to the Serjeant at Arms or his deputy, they paying for the 
ſame, to take out a warrant thereon, whereby the party or 
parties ſo in contempt may be taken into cuſtody, and be 
brought into this court to anſwer Gs ſame: Ord. = 
199. 

By order, dated 1 3th May 1721, , wed 1. reciting "uy 
upon petition of the Serjeant at Arms, ſetting forth that he 
is intitled to take all perſons into cuſtody who ſtand in con- 
tempt to a commiſſion of rebellion, returned non eff inven- 
tus, and further ſtating that ſeveral orders of commitment 
(for certain contempts in the ſaid petition contained) had 
been executed by the Warden of the Fleet, or elſe he had 
made returns non et inventus, whereupon ſequeſtrations have 
been obtained contrary to the rules of the court, that the 
ſaid petition came” on to be heard before his lordſhip, 
and upon hearing ſeveral precedents, aud what was al- 
leged on either fide, his lordſhip declared that no ſequeſ- 
teration can regularly iſſue to ſequeſter the eſtate of any 
perſon who cannot be found, but upon the return non ef 
inventus of the Serjeant at Arms, and doth therefore order 
that from henceforth, where any perſon is in contempt, 
either for want of an appearance or anſwer, or for not 
yielding obedience to any order or decree: of this court 
(unleſs it be for contemptuous language, or the beating 
or abuſing any perſon in the ſerving of the proceſs. of this 
court, or other contempts of. the like nature), the Serjeant 
at Arms attending this court, do apprehend and bring 
the-contemner to the bar of this court to anſwer ſuch con- 
tempt; but if the contemner cannot be found, then to re- 
turn non eft inventus, to the end a ſequeſtration may re- 
gularly iſſue according to the ancient uſage and practice 
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126 Serjeant at-Arms. 
of this court; and that proceſs. do for the future iſſue ac- 
gordingly, and that it be made a part of all orders for giy- 
ing time to anſwer, or for doing any: other act upon the 
party's: entering his appearance with the Regiſter, that the 
party, when he enters ſuch his appearance,” do likewiſe 
comſent that a. Serjeant at Arms ſhall go àgainſt him, as 
upon a commiſſion of | rebellion returned: un oP: n, 
in caſe of non compliance. Ord. Canc. 200. 
24 This laſt. order ſeems to have been ee the 
of iſſuing ſequeſtrations upon the return of the 
Warden of the Fleet. 
Gf va party be taken by the Serjeant at Arms in executi- 
on be muſt be kept in cuſtody till the return, and then 
brought up to the bar of the court; or if he be taken for 
ant of appearance, or anſwer, upon entering his appear- 
anes or filing, his anſwer, and paying coſts of con- 
tempt, he ſhould be diſcharged, (for the Serjeant at Arms 
can take no bail- bond); and if plaintiff's Solicitor refuſe 
to diſcharge him, the court will, on motion or petition. 
An order for the Serjeant at Arms is granted on the 
return of nen eff inventut, upon a commiſſion of rebellion 
upon motion in court. When a perſon moves for a 
Serjeant at Arms, upon a commiſſion of rebellion re- 
turned, the commiſſion of rebellion is always produced, 
and is in the hands of the counſel, who makes the mo- 
tion, he delivers it i courts nnen 
giſter. nl 
The reaſon why this proceſs 1S-: bine upon motion 
only, is becauſe there is nothing to iſſue under the Great 
Seal, ſo that ſince there is no proceſs under the ſeal to make 
it a record of the court, there muſt be a of the court 
to ſend the Serjeant at Arms. 

The order for the Serjeant at a being drawn- up, 
ket: and entered, the Clerk in court or Solicitor gives 
it to that officer, who procures a warrant thereon, and at 
the return thereof certifies in what manner he has acted 
under jt. The return which he makes upon the back of 
ithe warrant muſt be filed at the Report office, before a ſe- 

queſtration 
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ion can regularly iſſue . The coſts are not ſettled 


_ upon the former ptoceſſes i but are to be taxed by the 


Clerks in court for plaiatiff and defendant, and are accord- 
ing to the diſtance the gerjeant has to feek for the party. 
8 party has had the uſual. orders for time to au- 
ſwer, and by a ſubſequent order is tu enter his appearance 
with the Regiſter, and ſubmit that the Serjeant at Arms 


ſhould go without further motion, in ſuch caſe the Serjeant 


at Arms is granted upon nne the ee 
the anſwer is not ſilec . n 9 neu: 


The party taken upon this * mat clean bis con- 


tempts, and pay the coſts, before he can be 8 
if it be in execution, he muſt be detained in cuſtody; and 
brought into court, and, upon motion, n 
Fleet nad l he oben a lg u 


Semuelketion. a EL ye 

— aer of e is a writ or r cochinifica 
iſſuing under the Great Seal, fometimes directed to 
the Sheriff or (which is moſt uſual) to certain perſons of 


the plaintiff's own naming, empowering him or them, to 


enter upon, poſſeſs, and ſequeſter the real and perſonal 
eſtate and effects of the defendant, (or ſome particular part 
or parcel of the lands), and to take, receive, and ſequeſter 


the rents, iſſues, and profits thereof, and keep the ſame in 


their hands, or pay them in ſuch manner, and to ſuch per- 
ſons as the court ſhall in its diſcretion appoint, until the 
parties ſhall have. appeared to or anſwered the defendant's 
bill, or performed ſome other matter which has been'/order- 
ed and enjoined by the court, in the proceſs ſpecifically 
mentipned, and for not doing whereof, he is in contempt. 
There were, great , ſtruggles between the courts, of 
common law, and the courts of equity before this proceſs 
was eſtabliſhed ; the former holding that a court of con- 


ſcience could only gi give remedy i in * perſonam, and not in 
* 3 A414. 569. 


rem, 


—— 


rem , and that ſequeſtrators were treſpaſſers againſt whom 
an action lay; in Blagrau v. Watts. ſuch commiſſions 
were adjudged to be againſt law, for that if a man be ſued 
in a court of conſcience, and will not obey, his body is to 
be impriſoned, and no commiſſion ought to be awarded for 
the taking of his goods 1. The chancellor, in Colſlon v. 
Gardiner 7, cites a caſe of an indictment for murder, for lay- 
ing on a ſequeſtration, one being killed. Queſtion was, if 
juſtifiable, or not ? Pardon ſued out. 20 Fac. Elwes. 
Sequeſtrations were firſt introduced in Sir Nicholas Ba- 
con's time, and then but ſparingly uſed in proceſs, and after 
a decree to ſequeſter the thing in demand only I. It is ſaid 
the firſt inns of a ſequeſtration after a decree was in Sir 
: Thomas Read's caſe, in Lord Coventry's time; another was 


© iflued in Lakes v. Meares, 11 Fac. 5 and in the caſe of 


Hyde v. Pittit, 1666, and affirmed in parliament ; and 
by the court of Exchequer in Gnavus v. Fontaine, 168), 
and in a.caſe of 9 v. Bland, in Lord W chant 
time *. r 
This proceſs is now . by long uſe * ieee 
and is looked upon as, the legal and ordinary proceſs to 
enforce obedience to the decrees and orders of the court; 
ſo that no court will ſuffer them to be ſhaken or reflected 
on ++ ; and even acts of parliament have by a ſide wind 
countenanced and eſtabliſhed them tt. 

A ſequeſtration out of Chancery is more effectual than 
an execution by fieri facias at law: for a ſequeſtration may 
be awarded againſt the goods, though the party is in 

cuſtody upon che attachment: whereas at law, if a ca. ſa. 
de executed, there can no Ki Rom iſſue. Go tem). 
Taldet 222. | 


F \ Med. 259. Þ 1 Moor 549. Cre. Elis. 651, "Hil. 41 Elis. 


t 2 Chan, Ca. 44. I Vern, 421. 8 Toth. 176. Bacon 
Abr. vol. 4. 425. % 2 Chan, Ca. 43. Barnard. 431- 
+ 5 Geo. &. 6. 25. 11 2 Med. 258. 
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Sequeſtration. 129 

If, before the ſequeſtration awarded, the defendant 
have conveyed his lands by covin, the ſequeſtration ſhall 
be awarded agnmng the defendant and his afligns. 2 Chan. 
Ca, | | 
80 K land be ſettled with a power of revocation, it will be 
ſubje& to the ſequeſtration, though the decree was for a per- 
ſonal duty, not for land. 1 Ch. Ca. 242: 

If after a ſequeſtration the goods are embeziled by a 
ſtranger, he ſhall be examined for his contempt. 2 Chan. 
Ca. 82. 

But a decree in Chancery does not bind the right of the 
land, but only the perſon, if he does not obey it. 1 Roll, 373. 
. 25. 4 Iiſt. 84. 

Copyholds may be ſequeſtered, though not extendible at 
common law, or the /tat. of Wim. 2. For courts of equity 
have proteſlatem extraordin. et abſolutam : but it ſeems a 
doubt, whether ſuch a ſequeſtration can be revived againſt 
the heir of the copyholder, which ariſes from the difficulty 
of obliging the lord to admit, and depriving the lord of 
his fine, &c, upon the death of his tenant. 2 Chan, Ca. 46. 
Barnard. 431. 

The defendant was committed to the Fleet, for not per- 
forming a decree, and the lands ſequeſtered, and the plaintiff 
put in poſſeſſion of the lands which were in mortgage to him. 
It was inſiſted that by the plaintiff's having the lands, and 
by the defendant's being in priſon, there was a double exe» 
cution ; but it was ordered with aſſiſtance of judges, that 
the defendant ſhould not be diſcharged till he had abſolutely 
aſſured the lands to the plaintiff, or ſatisfied him his money 
and damages, and that the plaintiff held the lands in the mean 


time. 1 Chan. Rep. 152. 


Upon affidavit that the defendant was gone into Holland, 
to avoid the plaintiff's demand againſt him, and he having 
been arreſted upon an attachment, and a cepi corpus returned 
by the Sheriff, the court, -upon motion, granted a Serjeant at 
Arms againſt him, and upon the return thereof granted a ſe- 
queſtration, 1 Lig 344* | 

| K A ſe- 
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A ſequeſtration goes not till ſuit revived againſt the 
heir, unleſs the father's conveyance be te 2 Chan, 
Gs 40.:: 52. 

A decree for a debt does not bind the yoal eſtate, act. 
ing only in perſonam, not in rem, and the remedy upon a de- 
cree to affect the land is only for a contempt, whereupon 
the party proceeds to a ſequeſtration: which proceſs is not of 
very long ſtanding : and that a ſequeſtration is but a per- 
ſonal proceſs, appears by its falling and abating by the death 
of the party; an extent r not fo abate. 
2 Wms. 620. 

After the defendant was committed for non-performance 
of a decree, yet the court ordered that a ſequeſtratipn ſhould 
be granted to levy money of his in other men's hands; and he 
was committed becauſe his wife would not bring in bonds af- 
ter. Toth. 273. Lakes v. Meares. 

The defendant being in the Fleet, the money decreed ws 
ſequeſtred, it being in the Fleet. 1 Chan. Ca. 92. 

Defendant being in contempt for diſobeying a decree, and 
being a priſoner in Briſtol, was brought thence by habeas ar- 
pus, and turned over to the Fleet, and refuſed to obey the de- 

cree. The court ordered a ſequeſtration againſt his real and 
| Perſonal eſtate, 2 Chan. Rep. 151. 

If a Prebend has a diſtinct corpſe it may be ſequeſtered, 
but where he is only a member of the body aggregate, and the 
inheritance is in the Dean and Chapter, there cannot be a ſe- 
queſtration. 1 Salk. 320. 

A ſequeſtration niſi is the firſt proceſs againſt a Peer or 
member of the Houſe of Commons; but when it is granted 
againſt a Peer for want of an anſwer, it is good cauſe againk 
ſuch order niſi to ſhew that the anſwer is put in, which mul 
be allowed, and when that anſwer is reported inſufficient, 
the plaintiff muſt move de novo for a ſequeſtration il. 
2 Wrms. 385. 

If there be a ſequeſtration niſi for want of an anſwe! 
againſt a member of Parliament, and he puts in an anfwe 
before the order is made abſolute, and exceptions are taken 

to 


Sequeſtration. 131 
to this anſwer, the court will enlarge the time for ſhewing cauſe 
till it ſhall appear whether the anſwer is ſufficient or not. 
3 th. 740. Butler v. Raſbfield. 

A ſequeſtration was granted againſt an infant Peer for 
not appearing, and the ſequeſtrators received the rents. 
2 Chan. Ca. 163. 

If a Peer of the realm appears and does not anſwer, former- 
ly an attachment lay, but now by order of Parliament no pro- 
ceſs lies, but a ſequeſtration. Comb. 62. 

A ſequeſtration, unleſs cauſe, was ordered, both againſt the 
Counteſs Dowager of Shaftſbury, and the Counteſs of Gainſ- 
brrough, for a contempt, in contriving and effecting the mar- 
riage of the Earl of Shaftſbury, an infant, without conſent 
of his guardian, named by his father's will, and without ap- 
plying to the court, the matter of the ſaid infant and guar- 
dian being then before the court; but this matter being 
brought before the Lords Commiſſioners, after the removal 
of Lord Macclesfield, it was obſerved that this contempt was 
not ſworn upon the Lady Gainſborough, whereas an order for 
a ſequeſtration is a judicial act of the court, and therefore muſt be 
founded upon a proper affidavit, as he (Lord Commiſſioner 
Gilbert) apprehended, and ſaid that the order is the judgment of 
the court, and the ſequeſtration, the execution, and the judgment 
ought not to be founded upon conjecture only: for if ſhe be 
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I the examined upon ſubſequent interrogatories, this will not make 
\ ſe- good the determination of the court, by a matter ex pof? facto. 
Gilb, Eq. Rep. 178. 2 Wins. 110. 
er or Where the ſequeſtrators ſeize the real eſtate of the 
intel party, any tenant or other perſon who claims title to the 
wick eſtate ſo ſequeſtered, either by mortgage, judgment, 
0" leaſe or otherwiſe, who hath a title param to the ſe- 
cient queſtration, ſhall not be obliged to bring a bill\to conteſt 
off ſuch title, but he ſhall be let in to conteſt ſuch a title in a 
lummary way: he may move by his council as of courſe 
nſuet o de examined pro intereſſe ſus; and in this caſe the 
answer BY Flaintiff is to exhibit interrogatories in order to examine 
caken bim for a diſcovery of his title to the eſtate, and he muſt be 
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examined upon ſuch interrogatories accordingly : and the 
maſter muſt ſtate the matter to the court, and the parties may 
enter into proof, touching the title to the eſtate in queſtion; 
and when the maſter hath ſtated the whole matter, the 
court proceeds to give judgment thexein upon the report; 
and if it appear that the party who is examined pro intereſe 
ſuo, hath a plain title to the eſtate, and is not affected with 
the ſequeſtration, then it is to be diſcharged as againſt him 
with or without coſts, as the court ſhall determine upon the 
circumſtances of the caſe, and ſo vice verſa. Bac. Alr. 
vol. 4. 427. 

A ſequeſtration binds from the very time of . 
the commiſſion, and not only from the time of executing 
of it, and its being laid on by the commiſſioners: for if 
that ſhould be admitted, then the inferior officer would 
have ligandi et non ligandi poteſtatem. 1 Vern. 58. Burde 
V. Rockey. 

Bill to revive a ſequeſtration obtained againſt defendant's 


huſband, for a perſonal duty before his intermarriage 


with the defendant, and to avoid the defendant's 
in the lands ſequeſtered before the marriage, inſiſting, that 
theſe lands were ſo bound and covered by the ſequeſtration, 
that the defendant's right of dower could 
Demurrer thereto, and allowed. 1 Fern. 118.—0n de- 
murrer, Lord Keeper inclined, that a ſequeſtration for: 
perſonal duty determined with the death of /the party, and 
could not be revived againſt the heir. Burdet and Rolly 
was cited, where it was ruled ſuch a ſequeſtration ſhould not 
bind the feme, who came in for her jointure or dower. | 
Vern. 166. And it ſeems now to be ſettled, that a ſequeſtra- 
tion is a perſonal proceſs which abates by the death of the 
party; ſo that ſuch ſequeſtration being grounded on a decree 
for a debt or perſonal duty, cannot be revived ' againſt the 
heir of the defendant, ſecus in thoſe cafes in which the heir 5 

bound. 2 Vms. 621. 
Upon a queſtion, whether a ſequeſtration iſſued to compe 
performance of a decree, abated by death of plaintiff. Pr 
cur. 
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car. It is clear a ſequeſtration iſſued to compel perform - 
ance of the decree abates by the death of the- plaintiff; 
in an extent no right is veſted ; a {berate being neceſſary ; 
which comes near to the caſe of a ſequeſtration and that 
partakes not of the nature of a fi. fa. but of a writ of extent 
on a recognizance or diftringas ; veſting no right in the 
party becauſe the execution is not complete, but a further 
act of the court is neceſſary, which, whether by proceſs or 
order, makes no difference, and that farther a& is that 
after ſeizure by the commiſſioners of the goods, and profits 
of the lands, and return to the court, the party muſt apply 
to the court to have an account of the ſequeſtration taken, 
and an order made for ſale of the gonads, towards ſatis faction 
of the duty decreed him, without which he cannot have it. 
For the writ of ſequeſtration does not require the ſequeſ- 
trators to levy to the uſe of the plaintiff, but only to 
detain and keep in their hands till the ſum is fully paid, 
the contempts cleared, and the court make further order 
trary. It is not of a great many years ſtanding, 
that the court has ordered goods to be ſold, to ſatisfy 
payment afeer decree; but it is very lately that the court 
has ordered it for a collateral contempt in proceedings before 
a decree, which the court now does in aid of its proceed- 
ing. By the plaintiff's death therefore, before that further 
act, ſomething muſt be regularly done, by the executor to 
revive the proceſs and ſuit, the party having a right to 
make a defence thereto ; for he may ſet up ſome collateral 
bar; as in caſe of a will, he may deny the ſeal of the ordi- 
nary, and the law books ſuppoſe he may be able to ſhew a 
releaſe. 1 Veſ. 180. Mbaram v. Broughton &. ** 
In Chancery not only the body of the defendant, but alſo 
his lands and goods are liable to a ſequeſtration ; but no 
ſequeſtration lies, till the time for the return of the attach- 
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A ſequeſtration that iſſues as meſne proceſs, falls with the 
death of the perſon, ſecus where it iſſues for non: petformance of 
a decree. 3 Ath, 594. 1 Vern, 58. Sed que. © © 
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ment is out on which the body was taken; for, until the 
return of the writ, it is quite uncertain whether the defen. 
dant will pay the money, or no; it is reaſonable a ſequeſ. 
tration ſhould lie, in caſe one taken into cuſtody by proceſ: 
of Chancery continues in priſon without paying bis det, 
3 Wis. 240. Martin v. Kerridge. 

On the return of an attachment for non-performance 
of an order againſt one jn the Fleet, the next proceſs is a 
ſequeſtration. Meſ. 301. 

A ſequeſtration againſt lands and goods, e the thing 
decreed was a perſonal duty. 1 Chan. Ca. 9a. 

A voluntary conveyance on purpoſe to bar ne 
void. 2 Chan, Ca. 92. 

A ſequeſtration was executed upon lands of the huſband, 
out of which the wife had an annuity in lieu of jointure; 
upon the death of the huſband, the court diſcharged the 
ſequeſtration as concerning thoſe lands. 1 Chan. Rep. 24, 
Proctor v. Reynel. 

So a ſequeſtration upon a bill for a perſonal duty, doe 
not avoid the dower of the wife, though the ſequeſtration 
was before marriage. 1 Vern. 118. Anon. 

If one 'defendant cannot be found to ſerve proceſs on 
him, if proceſs be againſt him till ſequeſtration, and be 
ſhall not appear, you proceed againſt the reſt, as when one 
is outlawed at common law, 2 Chan. Ca. 139. Dic. 

Where a defendant is out of the reach of the court and 
cannot be made to appear, it amounts to the ſame thing = 
if the plaintiff had taken out proceſs for want of an appeat- 
ance, and carried it through the whole line of procels to: 
ſequeſtration. 2 Att. 510, Dauvent v. Walton. - 

If a neceſſary defendant be proſecuted regularly to a f. 
queſtration, the plaintiff may go on without him againk 
the other defendant. Preced. in Chan. . Parker i. 

After ſervice of a writ of execution of a decree again 
a corporation, the next proceſs is a diſtringas, and aftt 


that a ſequeſtration, which being once awarded, they cu 
never 
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never afterwards come to enter their appearance, AS they 
might have done on the diftringas. Preced. in Chan. 128, 
Hervey v. Eaft India Co. 1 7 4 5 

One of the defendants is in as: and ſtands out to 
a ſequeſtration, and the cauſe is heard againſt the other de- 
fendants : yet he may come in, and anſwer ; and the cauſe 
may be heard again as to him... 1 Vern. nad Ke 

A ſequeſtration, which is a kind of ſuſpenſion wiſh, was 
granted againſt the Warden of the Fleet, for not anſwering; 
he being ſuppoſed to be wy perſonally preſent in court. 
N.. 238. a 

If the goods ſequeſtred * ſufficient to (atisfo his 
demands, the plaintiff may, move to revive va! order for a 
Serjeant at arms. dof. 246. 

A ſequeſtration muſt be * helpes | nenn. be moved 
to diſcharge it on the death, ah bh party as to lands, In 
ſcacc. Bunb. 31 vt | 

Sequeſtrators, for want vr 2PHMCance after 3 of 
ſome goods, ought to apply to the court for further direc- 
tions for ſeizure, for the proceſs is to be looked upon only 
as a diſtringas ad infinitum. at law: ſequeſtrators, for want 
of anſwer, have no power to ſell, or even remove goods, 
for the goods are to be retained in the nature of a pledge, 
to anſwer the contempt, and the plaintiff receives no in- 
jury, for he may hear his cauſe pro confeſſs : if the ſequeſ- 
trators do remove the goods, an attachment may de 
for againſt them. In Scacc. Bunb. 272. 

After goods or a real eſtate are oined upon a \ ſequeſira- 
tion for want of an anſwer, the plaintiff. may ſtill proceed 
till he has got the bill taken pro confe ſo. 2 Ath. 23. A 
plaintiff cannot have the ſame benefit in carrying on the 
ſeveral proceſſes upon a contempt of the defendant before 
the hearing, as upon an abſolute decree; for in the latter 
caſe the plaintiff, after the proceſſes have been executed, 
and goods and eſtate ſequeſtered under them, may have 
both applied to ſatisfy his demand, which he cannot have 
upon proceſſes for contempt only; and therefore there is a 

material 
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material and eſſential difference between the two. Die. u 
fupra. 

Where a as, for want of putting in his Cali, 
has ſtood out the whole line of proceſs to a ſequeſtration, 
and the bill taken pro confeſſs on a decree againſt him ad 
computandum, the court will not diſcharge the ſequeſtration 
on payment of coſts of the contempt only, but will keep 
it on foot as a ſecurity to the plaintiff for the defendant's 
appearing before the Maſter to take the account. 3 4. 
468. Maynard v. Pomfret. - 

This writ is always ated upon motion; if it be 
moved for upon a return of non eft inventus by the Serjeant 
at Arms, the council who moves has the warrant with the 
return in his hand. Sometimes it is applied for upon a 
certificate from the Warden of the Fleet of the party being 
in his cuſtody for non- performance of an order *. If the 
party in contempt reſiſt the Serjeant, or, when he is taken, 
make his efcape, and ſtand out in contempt ; in ſuch caſes, 
upon affidavit of the facts, the court will, upon motion, 
grant a ſequeſtration. 

It is commonly directed to four perſons) whom the plain- 
tiff names, authorizing une two or more th Nene to exe- 
cute the ne, 

No ſequeſtration, Almikon, Sc. are to be granted pen 
petition. Ord. Canc. 123. 

The order for a ſequeſtration being ae up, paſſed 
and entered, is to be left with the plaintiff's Clerk in 
court, together with the names of the perſons whom the 
plaintiff chuſes to have inſerted as commiſſioners, and the 
Clerk in court will make out the writ; the form woes 
is as follows : 2 0 


« GEORGE the Third, by the Grace of GOD, 
&« Great Britain, France, and Ireland, King, Defender of the 
ce F. . and ſo forth. To Edward n Jobn Smith, 


— 


— 


* mo 301. 1 Ch. Ca. 92. 


« William 


« William Warne, and Thomas Barnes: Whereas A. B. 
« complainant, exhibited his bill of complaint into our 
« court of Chancery, againſt C. D. defendant *': And 
«« whereas the ſaid C. D. being duly ſerved with a writ iſſu- 
« ing out of our ſaid court, commanding him, under the 
penalty therein mentioned, to appear to and anſwer the 
« ſaid bill + hath [refuſed ſo to do] and thereupon all pro- 
« ceſs of contempt hath. iſſued againſt him unto a Serjeant 
« at Arms: And whereas the ſaid C. D. hath of late ab- 
t ſconded, and ſo concealed himſelf that the ſaid Serjeant 
eat Arms hath not been able to ſind him, as by the cer- 
« tificate of the ſaid Serjeant at Arms appears: Know ye 
1c therefore, that we, in confidence of your prudence and 
« fidelity, have given, and by theſe preſents do give to 
“you, any three or two of you, full. power and authority 
tt to enter upon all the meſſuages, lands, tenements, and 


—_ g nt. 


— 


* If the defendant be a Peer of the realm, a Biſhop, or a member 
of the Houſe of Commons, the form is thus; And whereas-the 
Jaid A. B. heing duly ſerved with a copy of the plaintiff's bill, and 
a writ of ſuhpœna iſſuing out of our ſaid court, commanding bim, 
under the penalty therein mentioned, to appear to and anſwer the 
ſaid bill, bath | [appeared accordingly : And whereas the ſaid A. B. 
bath not put in any anſwer to the ſaid bill] It was on the —— 
day of ———laft erdered, that a ſequeſtration ſhould iſſue, directed 
to certain commiſſioners therein named, to ſequeſter the ſaid defend= 
ant's perſonal eflate, and the rents and profits of his real eflate, until 
the ſaid A. B. ſhould {| [ fully anſwer] the plaintiff's bill, and our 
ſaid court make other order to the contrary, unleſs the defendant, 
baving perſonal notice thereof, ſhould, within erght days after ſuch 
ſervice, ſbew unto our ſuid court good cauſe to the contrary : And 
whereas on the———day of ., the ſaid order was made 
abſelute. Know you therefore, &c. as above, 9c. 

If the proceſs be for want of appearance, the words in brackets 
are to be omitted, and inſtead thereof—** f not appeared, and 
the words ** p appeared to are to be inſerted. 

+ Hath appeared, but refuſes to put in any anſwer thereto, if it 
he for want of anſwer, and the words in the brackets are to be omit- 
ted.— The form of the above writ is for want of appearance. 
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£ real eſtate whatſoever, of the ſaid C. D. and to take, 
4c collect, receive and ſequeſter into your hands, not only 
<< all the rents and profits of the ſaid meſſuages, lands, te- 
* nements, and real eſtate, but alſo all his goods, chattels, 
<« and perſonal eftate whatſoever: And therefore we com- 
mand you, any three or two of you, that you do, at cer- 
tain proper and convenient days and hours, go to, and 
enter upoh, all the meſſuages, lands, tenements, and 
<6 real eftate of the ſaid C. D. and that you do collect, take, 
<6 and get into your hands, not vnly the rents and profits 
© of all his ſaid real eſtates, but alſo all his goods, chattels, 
e and perſonal eſtate, and detain and keep the ſame under 
« ſequeſtration in your hands, until the ſaid C. D. ſhall 
& fully anſwer the complainant's bill, clear his contempts, 
and our ſaid court make other order to the contrary, 
« Witneſs Ourſelf at Weftminfler the——day of ———, 
<« in the year of our reign.” 


Sewell, Reynardſen. 


This writ is folded up like an injunction, and the Maſter 
of the Rolls and Six-clerk's ſurnames ſubſcribed, and in- 
dorſed, A commiſſion of ſequeſtration againſt C. D. defendant, 
at the ſuit of A. B. complainant ; and the Maſter of the Rolls, 
Six-clerks, and the ſworn Clerks names. There muſt be 
| Kinn days between the teſte and return. 1 
The Clerk in court gives this commiſſion to the Bag- 
a of the Six-clerk's office, to be ſealed ; which being 
done, he leaves it at the Clerk's ſeat in the office, to be 
given to the Solicitor when he calls, 

The ſequeſtrators are officers of the court, and as ſuch 
are demeanable to the court, and are to act from time to 
time in the execution of their office as the court ſhall di- 
rect; they are to account for what comes to their hands, 
and are to bring the money into court as the court ſhall 
direct, to be put out at intereſt, or otherwiſe as ſhall be found 
neceſſary; but this money is not uſually paid to the plaintiff, 


but is to remain in court till the defendant hath appeared 
| or 
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or anſwered, and cleared his contempt, and then whatſo.. 
ever hath been ſeized ſhall be accounted for and paid over 
to him: However, the court hath the whole under their 
power, and may do therein as they pleaſe, and as ſhall be 
moſt agreeable to the juſtice and equity of the caſe. 

The plaintiffs council may move and obtain aft order 
for the tenants to attorn, and pay their rents to the ſequeſ- 
trators, or for the ſequeſtrators to ſell and diſpoſe of the 
goods of the party, and to keep the money in their hands, 
or bring it into court, as ſhall be moſt adviſeable and diſ- 
cretionary,- and fitting for the court todo. Bac. Abr. vol. 

27. 
" 9 refuſed to pay their rents to the ſequeſtrators, 
and an injunction was awarded againſt them to pay their 
rents. 2 Chan. Ca. 163. _— 

Sequeſtrators on meſne proceſs are accountable for all the 
profits, and can retain only ſo far as to ſatisfy for the con- 


tempts. 1 Vern. 248. 


If ſequeſtrators, having power to fell timber, diſpoſe of 
70001. worth, and only bring 2000/. to account, they, as 
officers and agents of the court, are reſponſible, and not 
the plaintiff. 1 Vern. 161. 45 

Sequeſtrators being in poſſeſſion of a great houſe in St, 
James's Square, which was the defendant's for life, the court 
ordered, that the Maſter allow a tenant for the houſe, and 
the ſequeſtrators to make a leaſe, and the tenant to enjoy, 
3 Ch. Rep. 87, T5 | | 

The court will not make an order on a plaintiff to pay 
a ſequeſtrator his fees, who has made no return of the 
goods ſequeſtered, but has delivered them over many years 
ſince, and made nodemand upon the plaintiff ſince, 3 Ath, 


504. | 

If plaintiff calls for account of goods ſequeſtered, the 
ſequeſtrator may ſet off his fees, whatever length of time 
has elapſed without demand, provided he has made a return 
from time to time of what he ſeized, [bid. ; 
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The coſts attending the ſuing out and executing this 
writ, are to be taxed by the Maſter. Sometimes the ſe- 
queſtrators are allowed: poundage, or 6s. and 84. a day, and 
other contingent expences, or a groſs ſum. 

An exception was taken by a ſequeſtrator to a Mafter's 
report, for not allowing him 6s. and $4. a day. Per cur. 
A ſequeſtrator is not intitled to an abſolute ſtated fee of 
6s. and 8d. a day; the Maſter has allowed a groſs ſum, 
which is ſufficient. 2 Ath. 542. Nod v. Freeman. 


Diltringas. 


Corporation being an ideal and inviſible perſon, exiſt- 
ing only in contemplation and intendment of law, 
cannot be attached or apprehended, but muſt always appear 
by attorney. The proceedings to compel an appearance, 
are by diſtraining the property of the corporation, and 
thereby obliging the members thereof, in their corporate ca- 
. pacity, to conform to the rules and orders of practice, or 
to pay obedience to, or perform a duty enjoined by inter- 
locutory orders, or an abſolute decree of the court. 

All corporations aggregate muſt ſue and defend by at- 
torney. 

A body corporate regularly ſerved with ſubpœrna or other 
proceſs, and refuſing or neglecting to enter an appearance, 

or anſwer according to the rules and: orders of practice, 
muſt be compelled thereto by the writs of d;fringas and ſe- 
queftration. 

The writ of d;fringas is the firſt proceſs to enforce obe- 
dience: this writ iſſues under ſeal directed to the Sheriff, 
commanding him to diſtrain the goods and chattels, rents 
and profits of the corporation, until they ſhall obey the 
ſummons or directions of the court: if they perſiſt in 
their contempt, the court will grant a ſequeſtration. Up- 
on the firſt writ the Sheriff generally levies 40s. iſſues, 
** * alias diſtringus 41. on the pluries diſtringas he 

levies 
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levies the whole property, and on the return of the plain the 
court will, upon motion, grant a ſequeſtration. | | 

Where a corporation which has no property, is a co- 
defendant, plaintiff may take out a diftringas againſt the 
corporation, and have it returned nihil, and fo get a ſe- 
queſtration againſt them, and then, by the courſe of the 
court, the plaintiff need not bring them to a Ty 
Arg. 1 Vern. 121. 

In the caſe between Dr. Salmon and the Hamburgh « com- 
pany, the members in their private perfons were made liable, 


the company having no goods. 2 Vern. 396. 


Plaintiff had a decree againſt defendants for a large 
ſum of money, and ſerved them with a writ of execution 
in the uſual form, and they not performing the decree, a 
diflringas was awarded, and 406. iſſues returned, _ 
after, on a motion, a ſequeſtration was ordered niſi, and 
they prayed to enter their appearance with the Regiſter 
upon the diſiringas, and be examined upon interrogatories, 
and all proceedings on the diftringas in the mean time 
might be ſtayed. Per cur. There being a decree, execu- 
tion is to go without their being farther heard, as at law; 
but where a decree agit in perſonam, there the defendant 
ſhall be examined in favour of liberty, to ſhew cauſe why 
he ſhould not be committed. 2 Vern. 394. Harwey v- 
Eaft India Company. 

The diſtringas in proceſs againſt a corporation, is to 
anſwer as well the contempt as the bill of complaint ; but 
when upon a decree, it is ad comparandum et ſeluendum 3 
and in the caſe of Doctor Huſſey v. Grocers Company, a ſe- 
queſtration iſſued on the return of the firſt diſtringas; 
and the court in this caſe refuſed to grant any ſtay of 
proceſs, or for the defendants to be examined. It was ob- 
jected that the ſervice of the writ was upon the governor 
of the company only, who has no power over the com- 
pany's caſh, and could not pay the money; and ſaid, the 
ſervice ought to have been on the committee ; but this was 
over-ruled ; for that if the committee would not meet, or 
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not admit the party in to ſerve them, there could be no 
ſervice. Ut ſupra, and Preced. in Chan. 128. | 

The Clerk in court makes out this writ, a proper af- 
fidavit of ſervice of the ſubpœna being left with him, The 
form is as follows : 


00 GEORGE the Third, Fc. To the Sheriff of 
greeting. We command you to make a diſtreſs upon the 
lands and tenements, goods and chattels, of 
within your bailiwick, ſo as neither the ſaid 
nor any other perſon or perſons for them, may lay his or 
their hands thereon, until our court of Chancery ſhall 
© make other order to the contrary: and in the mean 
time you are to anſwer to us for the ſaid goods and 
<chattels, rents and profits of the faid lands, ſo that the 
<faid may be compelled to appear before 
c us in our ſaid court of Chancery where- 
< foever it ſhall then be, there to anſwer to us touching a 
„ contempt, which, as it is alledged, they have committed 
* againſt us, as alſo ſuch other matters as ſhall be then 
e and there laid to their charge; and further to perform 
and abide ſuch order as our ſaid court ſhall make in 
<« this behalf: And hereof fail not, and bring this writ 
© with you. Witneſs Ourſelf at Weſiminſter the 
day of in the year of our 
6 rigs. Sewell, Mitford. 


Legh, Clerk. 


Indorſed ; By the court, at the ſuit of A. B. for want of ap- 
pearance, &c. (as the fact is.) 
Label. 


To the Sheriff of a writ of diſtringas againſt 
for want of appearance at the ſuit of 
complainant, returnable | 


This writ muſt be entered with the Regiſter in the 
2322 


There muſt be fifteen days between the teſte and re- 
turn of each writ, in proceeding to a ſequeſtration. 
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When the Sheriff his made a return, and the corpo- 
ration ſtands out in contempt, an alias diſtringas muſt be 
awarded in like manner, and after that is returned, and 
the contempt be not cleared, a pluries diſtringas, upon 
which the Sheriff will diſtrain the whole of the property, 
and when that is returned, a ſequeſtration may be moved 
for; which the court will order of courſe, and will not 
diſcharge until the corporation has appeared or anſwered, 
or performed what they were ordered or enjoined to do, 
cleared their contempt, and paid the coſts. | 


Suſpenſion. 


HE officers of this court being preſumed always to 
be perſonally i 6 ce and preſent in court, the 


ordinary proceſs . awarded againſt perfons in contempt, is 


not iſſued in the firſt inſtance againſt them : the proceed- 
ing againſt an officer of the court, . duly ſerved with ſub- 
pena, or other proceſs, and incurring a contempt, is by 
motion (regular notice being given) to ſuſpend him from 
his office, which the court grants of courſe, after which 
the ordinary proceſs is awarded. 

A ſequeſtration niſi was moved for againſt Mr. Gambiere, 
the Warden of the Fleet, for not putting in his anſwer. 
Per cur, It is common to ſuſpend Clerks of courts, and the 
Warden of the Fleet. The Warden of the Fleet attends 
this court by deputy, and therefore no attachment will. lie 
againſt him; becauſe he is ſuppoſed to be always perſonally 
in court, take the order for a ſequeſtration, which is a kind 
of ſuſpenſion niſi. Moſ. 238. 


Df entring an Appearance with the Regiſter, 


IN certain caſes of contempt, where the court dif- 
charges the party out of cuſtody ; or without incurring 
a contempt, where a defendant aſks an indulgence of the 


court, 
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court, as for further time to anſwer after the uſual or- 
ders; the court generally obliges the party to enter bis 
appearance with the Regiſter. An appearance with the 
Regiſter is an appearance u pon the records of the court, 
and differs from an appearance in the office by a Clerk in 
eourt: appearing by a Clerk in court, and going away 
without anſwering, is merely a foundation to iſſue proceſs, 
and there is no record of ſuch appearance: for the Clerk 
in court only gives notice to the plaintiff's Clerk in court 
that the defendant appears; and he comes in as upon a ſub- 
pœna, and therefore appears as not in contempt ; but when 
defendant enters his appearance with the Regiſter, he 
appears as upon an attachment, and appearing upon a 
contempt, if he comply not with the terms of the order, 
it is a departure in deſpite of the court; upon which the 
court may order an immediate commitment, ſince this is 
not merely a contempt .of the proceſs de but to the 


court-itſelf. 
In caſes of contempt, . where the contempt is by beat- 


ing or abuſing the party ſerving the proceſs of the court, 
the party is frequently ordered to enter his appearance 
with -the Regiſter, and to be examined upon interrogatories: 
and in other contempts, where the party is taken, he 1s 
frequently . diſcharged out of cuſtody, upon paying or ten- 
dering the coſts of contempt, and entering his appearance 
with the Regiſter; and in all caſes mann that a Serjeant 
at Arms ſhould go againſt him. | 

Where a party having obtained the uſual orders. for time, 
and is not in contempt, applies to the court for further 
time; if the court grants further time, it is always 2 
ſpecial condition of the order, That upon the party entering 
his appearance with the Regiſter by his Clerk in court in fix 
days, thereby conſenting that the Serjeant at Arms, attending 
this court, ſhall go again}? him, as on a commiſſion of rebellion, 
returned, that he is not to be found, in caſe he does not put in 


his anſwer, &c. within the time limited in the order, or if 


proceſs of contempt has iſſued, the order directs the coſts 
to be paid. 
An 
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An appearance with the Regiſter is generally entered by 
the Clerk in court, purſuant to an order obtained for that 
purpoſe. In the inſtance of a defendant, after the uſual 
orders for time to anſwer; applying for further time; the 
ſeveral orders, together with the proceſs of contempt (if 
any has iſſued), ſhould be ſtated to the court; and if the 
court thinks the application reaſonable, and gives further 
time, an order as before mentioned is made, with which 
the Clerk in court applies t the entering Regiſter, and 
enters defendant's appearance, at the ſame time ſigning a 
conſent in writing, that the Serjeant at Arms ſhould go 
againſt the defendant, as in caſe of a commiſfion of re- 
bellion returned non eff inventus, in caſe defendant ſhall 
not put in his anſwer within the time by the order men- 
tioned : the Regiſter at the ſame time certifies upon the 
order, the day and month the appearance was "entered 
with him. Where an attachment has iſſued, and defend- 
ant is taken into cuſtody, upon payment or tender of the 
coſts of contempt to'plaintiff*s Clerk in court, and ſervice 
of the order, he will diſcharge defendant of courſe or upon 
refuſal, an application mul de * motion or petition to 
the court. 

The method in entering an appearance + in other caſes 
is mutatis mutandis the ſame : except in the caſe of a 
in cuſtody for a very groſs contempt, as for beating a 
perſon ſerving the proceſs of the court, &c. If the court 
give him leave to be examined upon interrogatories, touch- 
ing his contempt, and to be diſcharged upon entering his 
appearance with the Regiſter, - in ſuch caſe he is generally 
brought up in cuſtody, | 
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Ot the Defence to Bills. 


07 the Perſons capable a and incapable by thenſebe of 
_— 4 Suit. 


L L Reaſons a by bemfeloes of ;nfieutios A ſuit 
are likewiſe capable by themſelves of defending one, 
If the intereſt of the Crown, or of thoſe for whom it is 2 
_ truſtee, is concerned; the King's Attorney General, or 
during the vacancy of that office the Solicitor General, 
becomes a neceſſary party to defend that intereſt. The 
Queen's Attorney, or Solicitor General, ſeems to be the par- 
ty neceſſary to ſupport her rights. 2 Roll. Abr. 213. Infants 
idiots, and lunatics, who are incapable by themſelves of inſti- 
tuting a ſuit, are likewiſe incapable by themſelves of defend- 
ing one. But marriad women, who cannot by themſelves in- 
ſtitute a ſuit, may defend by themſelves, ſeparately from 
their huſbands with the leave of the Court. Infants inſtitute 
a ſuit by their next friend; but to defend a ſuit, the cour 
appoints them guardians, who are uſually their neareſt re- 
lations, not concerned in point of intereſt in the matter in 
queſtion. If a perſon be by age or infirmities reduced to: 
ſecond infaney, he may alſo defend by guardian. Preced. 
in Ch. 329. Idiots and lunatics defend by their committees 
If a married woman claim. in oppoſition to any claim by 
her huſband, or if ſhe lives ſeparate from him, Preca. in 
Ch. 329. Toth. 75. or diſapproves the defence he wiſhes 
her to make, 2 At. 50. ſhe may obtain an order for liber- 
ty to defend the ſuit ſepartely from her huſband, 


Of the Nature of the various Modes of Defence to « 
Bill; and firſt, of Demurrers. 


fa perſon againſt whom a bill is exhibited being called 
upon to anſwer the complaint made againſt hin, 
may defend himſelf. 1. By demurrer, by which he appeals 
to the judgment of the court, whether he ſhall be — 
pe 
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pelled to anſwer the dill, or not. Prac. Reg. 131. 2. By 
plea, whereby he ſhews why the ſuit ſhould be diſmiſſed, 
delayed, or barred. Prac. Reg. 273. 3. By anſwer, 
which confeſſes and avoids or traverſes and denies the ſeve- 
ral parts of the bill. Prac. Reg. 6. Weſt. Symb. ch. 194. 

. By diſclaimer, which at once terminates the ſuit, the 
defendant diſclaiming all right in the matter ſought by 
the bill. Prac. Reg. 141. 5. By demurrer, plea, an- 
ſwer, and diſclaimer, or by two or more of them, each 
of which muſt relate to ſeparate and diſtin& parts of the 
bill. A defendant may take advantage of many defects 
in a bill, if they are evident upon the face of 'it, by way 
of demurrer. 

A demurrer is an allegation of a defendant, which admit- 
ting the matters of fact, or ſome of them, alledged by 
the bill, to be true, ſhews, as they are therein ſet forth, 
they are inſufficient for the plaintiff to proceed upon, or to 
oblige the defendant to anſwer, Lord Raym. 18. Prac. Reg. 
131. or that for ſome reaſon apparent on the face of the 
bill, or becauſe of ſome omiſſion therein, or of the want of 
ſome circumſtance which ought to be attendant thereon, 
the defendant ought not to be compelled to anſwer. It 
therefore demands the judgment of the court whether the 
defendant ſhall be compelled to make anſwer to the plain- 
tiff's bill, or to ſome certain part thereof. 3 Vn. 80. 
The cauſes of demurrer are merely upon matter in the 
bill, Prac. Reg. 132. or upon the omiſſion of matter 
which by the rules of the court ought to be therein, or 
attendant thereon ; and not upon any foreign matter al- 
ledged by the defendant. The principal ends of a demurrer 
are, to avoid a diſcovery which may be prejudicial to a 
defendant, to cover a defective title, or to prevent unne- 
ceſſary expence. If no one of theſe ends be attained, there 
is little uſe in the demurrer. For, in general, if a demurrer 
would hold to a bill, though the defendant anſwers, the 
court would not grant relief upon hearing the cauſe. 
There are howeyer caſes in which the court will grant 
L 2 relief 
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relief upon hearing, though a demurrer to the relief would 
have been allowed. 3 Vins. 150. Theſe are principally, 
where the defendant having ſubmitted to anſwer, and the 
cauſe having proceeded regularly to a hearing, Epc 
would be avoided by diſmiſſing the bill. | 

A demurrer muſt be ſigned by council; but is put in 
without oath, as it aſſerts no fact, but relies merely upon 


matter apparent upon the face of the bill. It is therefore 2 
conſidered, that the defendant may, by advice of council, c 
upon the ſight of the bill only, be enabled to demur there- 4 
to. Ord. Canc. 96. For this reaſon it is always made 1 
the ſpecial condition of an order for time to demur, plead, if 
or anſwer to the plaintiff's bill, that the defendant ſhall ol 
not demur alone. Wherever therefore the defendant has I 
obtained an order for time, and is afterwards adviſed to 
demur, he muſt plead to, or anſwer, ſome part of the bill, m 
It has been held, that anſwering to ſome fact immaterial g 
- to the cauſe and denying combination, do not amount to pe 
a compliance with the terms of ſuch an order; and there- th 
fore, upon motion, a demurrer, accompanied by ſuch an p: 
anſwer, has been diſcharged. 2 Vn. 286. But great in- de 
convenience might ariſe from this determination, if ſtrict- be 
ly adhered to: For it often happens, that a defendant can- ſe 
not poſſibly anſwer any material part of the bill, without le 
over-ruling his demurrer ; it being held, that if a defend- fr 
ant anſwers to any part of a bill to which he has demurred, th 
he waives the benefit of his demurrer, 2 Vs. 79. 2 Ali. m 
157. or if he pleads to any part of the bill before demurred ed 
to, the plea will over- rule the demurrer. 2 Ath. 282. For pa 
the plaintiff may reply to a plea, or anſwer, and thereupon by 
examine witneſſes, and hear the cauſe; but the proper al 
concluſion of a demurrer is, to demand the judgment of de 
the court, whether the defendant ought to anſwer to ſo fac 
much of the bill as the demurrer extends to, or not. is 
3 Nis. 80. The condition, that the defendant ſhall not ma 
demur alone, ſeems new, therefore conſidered: more libe- wa 
wh 


rally; and anſwering any one fact in @ bill, and denying 
; combination, 
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combination, is generally eſteemed a compliance with i 
order. It has been even faid, that the court will 

incline to diſcharge a demurrer, if the defendant bes 
combination only where he cannot anſwer further without 
over-ruling his demurrer. 3. Att. 726. Indeed, any mate- 
rial anſwer muſt, in many "cafes, over- rule the demurrer; 
ſo that giving a defendant leave to demur, not demurring 
alone, is often, in effect, giving leave to do a thing, but 
clogging the permiſſion with, a condition which makes it 
nugatory. And though the rule was firſt adopted upon a 


reaſonable ground, to prevent unneceſſary delay, it may, 


if ſtrictly adhered to, contradict the maxim, that a court 
of equity ought not for form ſake to do a great injuſtice. 
1 Veſ. 247. 

Every demurrer muſt expreſs the ſeveral cauſes of de- 
murrer. Ord. Canc. 97. And likewiſe, in caſe the demurrer 
goes not to the whole bill, it muſt clearly expreſs the 
particular parts of the bill demurred to. 2 Veſ. 481. If 
the demurrer be general to the whole bill, and there is any 
part, either as to the relief or the diſcovery, to which the 
defendant ought to anſwer, the demurrer, being entire, muſt 
be over-ruled. 1 Veſ. 248. But a defendant may put in 
ſeparate demurrers to ſeparate and diſtinct parts of a bill, for 
ſeparate and diſtin& cauſes. For the ſame ground of demurrer 
frequently will not apply to difterent parts of the bill, though 
the whole is liable to demurrer. And in this caſe one de- 
murrer may be over- ruled upon argument, and another allow- 
ed. 3 Wms. 148. A demurrer being always upon matter ap- 
parent upon the face of the bill, and not upon matter alledged 
by the defendant, it ſometimes happens that a bill, which, if 
al the parts of the caſe were diſcloſed, would be open to a 
demurrer, is ſo artfully drawn, as to avoid ſhewing upon the 
face of it any cauſe. of demurrer. In this caſe the defendant 
is compelled to reſort to a plea, by which he may alledge 
matter, which, if it appeared on the face of the bill, 
would be good cauſe of demurrer. For in moſt caſes, 
what is a good defence eb eats plea, is alſo good as a 

demurrer, 


£6 Ai, 


demurrer, if the facts appear ſufficiently by the bill, Hat. 
139. 3 Ath. 226. 

The moſt uſual bills are ſuch as ſeek the decree of the 
court, touching ſome right claimed by the plaintiff, in 
Oppoſition to ſome right claimed by the defendant: The 
defence to a bill of this nature is conſequently, likewiſe, 
moſt uſual, and is alſo, in general, the moſt extenſive, 
Mere bills of diſcovery differ little from the firſt ſpecies of 
bills, except that they pray no relief ; for every bill, ex- 
cept a certiarari bill, is in fact a bill of diſcovery. The 
nature of demurrers in general, and the principal cauſes 
of demurrer, may therefore be conſidered with reference 
only to the firſt ſpecies of bills, and to bills of diſcovery 
merely. 

Demos: to the firſt ſpecies of bills are ſametimes both 
to the diſcovery ſought, and to the relief prayed by the bill, 
or to part of the diſcovery and relief: ſometimes to the 
relief only, or part of the relief; and ſometimes to the 
diſcovery only, or part of the diſcovery. Sometimes alſo a 
demurrer is an advantage taken of ſome flip, inaccuracy, 
or miſtake in a bill. The ſeveral cauſes of demurrer to 
the firſt ſpecies of bills may therefore be conſidered un- 
der the following heads. I. Demurrers to the relief 
prayed by the bill, which frequently include a demurrer 
to the diſcovery ſought. II. Demurrers to the diſcovery 
only, or part of the diſcovery, which ſometimes conſequen- 
tially affect the relief. III. Demurrers upon ſome flip, in- 
accuracy, or miſtake in a bill. Under ſome of theſe heads, 
many of the cauſes of demurrer to bills of diſcovery merely, 
will neceſlarily be treated of: and under a fourth head may 
be conſidered the peculiar cauſes of demurrer to that ſpecies 
of bills. 

I. The cauſes of demurrer to the relief- fought by 2 
bill, which will generally include a demurrer to the diſ- 
covery, are principally theſe. x. That plaintiff is in- 
capable, alone, of inſtituting a ſuit. 2. The want of 
proper parties to the ſuit. 3. The want of privity be- 
R tween 
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tween the plaintiff and defendant. . 4. The want of pro- 
per title in the plaintiff to the thing demanded, .. 5. That 
the plaintiff ſhews an unlawful claim. 6. The want of 
equity in the plaintiff's caſe, apparent on the bill. 7. That 
the plaintiff hath full remedy at law. 8. That the plaintiff 
hath full remedy in the eccleſiaſtical court. 9. That the 
relief prayed by the bill is againſt a proceeding at law 
upon a criminal proſecution, or upon a mandatory: writ. 
10, That the plaintiff ought to have eſtabliſhed: his right 
at law before he filed his bill. 11. That the plaintiff de- 
mands things of ſeveral natures, againſt ſeveral defendants, 
by the ſame bill. 12. That the bill is brought for part of 
a matter only. 13. That the plaintiff ſhews no claim of in- 
tereſt in the defendant in the thing demanded by the bill. 
14. That the bill ſhews no ground to charge the defendant. 
with the plaintiff's demand. | | 

1. If an infant, or a married woman, an idiot, or a 
lunatic, exhibiting a bill, appear upon the face of it to be 
thus incapable of inſtituting a ſuit alone, and no next friend 
or committee is named in the bill, the defendant may demur. 
But if the incapacity does not appear upon the face of the 
bill, the defendant cannot take advantage of it by way of de- 
murrer. This advantage may be taken, as well in the caſe 
of a bill for a diſcovery merely, as in the caſe of a bill for re- 
lief; for the defendant, in a bill of diſcovery merely, being 
always intitled to coſts, after a full anſwer, as a matter of 
courſe, would be materially injured, by being compelled 
to anſwer a bill exhibited by perſons whoſe property is not 
in their own diſpoſal, and who are therefore incapable of pay. 
ing the coſts. 

2. All perſons materially intereſted in the diſpute ought 
to be parties to the ſuit, plaintiffs or defendants, how- 
ever numerous they may be, ſo that a complete decree - 
may be made between thoſe parties. In ſome caſes, as in 
the inſtance of creditors ſeeking an account of a real and 
perſonal eſtate for payment of their demands, a few ſuing 
on behalf of the reſt, may ſubſtantiate the ſuit, Preced. 
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in Chan. $95. Silb, 230. — | the othe 
_ creditors may come in under the deeree. 'Þ@ if ok 
band ſues alohe-for d legacy given fo his wife, 1 Ch. Ca 
x. if one joint-tenant ſues without the other, Rep. temp 
10 #2. if 4 bill be brought a the heir only, where 
the perſonal eſtate is firſt to anſwer the plaintiff's 
demand, 3 Mint. 331. 2 Ath. 15 and in many other 
caſes, the want of proper parties is a good cauſe of de- 
mutrer. 3 Wins. 311. 1 Ath, 290. 1 Eq. Ca. Abr. 12. 
2 Eg. Cu. Ar. 165. 1 
I a bill be brought by a lord of a manor againſt ſome 
of the teharits, or by ſome of the tenants againſt the 
lord, upon a queſtion of common, or by a parſon' for 
tithes, againſt ſome of the pariſhioners, or by ſome of 
the pariſhioners Againſt the parſon to eſtabliſh a general 
ods, a demurrer will not hold. 1 Ath. 283. So if 
a - ſufficient reaſon for not bringing a neceſſary party 
before the court is ſuggeſted by the bill; as where the 
party is reſident out of the juriſdiction of the court, and 
that fact is charged, Preced. in Ch. 83. 2 Ath. — 
or if a perſonal repreſentative be a neceſſary party, and 
the repreſentation is charged to be in litigation in the 
eccleſiaſtical court. 2 Al. 51. In all theſe caſes a de- 
murrer will not hold. 80 too, if the bill ſeeks a diſco- 
very of the parties intereſted -in the matter in queſtion, 
a demurrer for want of the neceſſary parties will not 
hold. 1 Fern. 95, A demurrer for want of parties muſt 
| ſhew who are the proper parties: not indeed by name, for 
that might be impoſſible ; but in ſuch manner as to point out 
to the plaintiff the objection to his bill, and enable him to 
- amend, by adding the proper parties. In the caſe of a de- 
murrer for want of patties, the court has permitted the plain- 


tiff to amend, when the demurrer has been held good upon 
argument. 2 Ch. Ca. 197. 


3- A demurrer may be to a bill for want of privity 
between the plaintiff and defendant. But a principal 


has a right to a diſcovery of his agent's tranſactions; 
and n. if a factor be employed to ſell the goods of 


a mer- 
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2 merchant, the merchant may file a bill againſt the perſons 
to whom the goods have been ſold, for an account, and to 
be paid the money for which the goods have been ſold, if 
it be not already paid to the factor: and a demurrer to ſuch 
a bill has been over- ruled. 2 Ait. 394. 

4. A demurrer may alſo be for want of proper title in 
the plaintiff to the thing demanded, 1 Vern. 39. as where 
perſons who had obtained letters of adminiſtration in a fo- 
reign court, ſought an account of perſonal eſtate, 3 Vins. 

1. or where a Proteſtant, next of kin, claims a rent- 
charge, ſettled on a papiſt upon her marriage, 2 Atk. 210. 
In the firſt caſe, the plaintiffs did not ſhew a compleat title ; 
for though they might have a right to adminiſtration in 
the proper eccleſiaſtical court in England, they did not ſhew 
that they had obtained it. In the ſecond caſe, the plaintiff 
had evidently no right; for the Papiſt was then incapable 
of taking by purchaſe; and therefore the grant of the 
rent-charge was utterly void. So if a plaintiff claim un- 
der a will, and it is apparent upon the conſtruction of the 
will, that he has no title, the defendant may demur. 2 Ve; 
247+ Preced. in Chan. 580. But if, upon arguing the de- 
murrer, the court is not ſatisfied, and is defirous the matter 
ſhould come more fully before the court, the demurrer may 
be over-ruled, without prejudice to the defendant's inſiſt- 
ing on the ſame matter by way of anſwer. 2 Veſ. 247, If 
the bill does not ſhew in the plaintiff a title in the thing de- 
manded, he has as little right to a diſcovery as to relief, 
Thus if a bill be brought to diſcover a will, and the plain- 
tiff does not intitle himſelf as deviſee, or heir, or otherwiſe, 
Rep. temp. Finch. 36. or if a bill be brought for diſcovery 
of a perſonal eſtate, and the plaintiff does not entitle himſelf 
as executor, or adminiſtrator, or otherwiſe, Rep. temp. 
Finch. 44. a demurrer will hold. The caſe is the fame, if 
a bill be brought by a perſon having title, but not a perfect 
title; as by an executor, who does not appear to have proy- 
ol hs will of his teſtator, 1 Vm. 752. or who appears to 
have proved it in an improper, 3 Vm. 371. or in an in- 
ſufficient 
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ſufficient court, 1 Vm. 766. But if the plaintiff ſhews a 
compleat title, though a litigated one, or one that may. be 
litigated, as that of an adminiſtrator where a ſuit is de- 
pending to revoke the adminiſtration, 1 Vern. 106. or of 
an adminiſtrator where there may be another perſonal re- 
preſentative, 3 Vm. 370. he has the ſame right to a diſ- 
covery as if his title to the thing in demand was not liti- 
gated, or doubtful : For in the firſt caſe, till the-litigation 
is determined, his title is good; and in the ſecond caſe, the 
court will not conſider the eccleſiaſtical court as having 
done wrong. It has been alſo determined, that where no 
will has been proved, nor adminiſtration granted, but the 
matter is ſub judice in the eccleſiaſtical court, a demurrer of 
one of the parties poſſeſſed of the perſonal eſtate, to a bill 
for an account filed by the other party, ſhall be over-rul- 


ed: For the eccleſiaſtical court has no means of ſecuring 


the effects while the ſuit there is depending. 1 th. 286. 
2 Brown. Parl. Ca. 476. But if a plaintiff has merely a 
probability of future title, upon an event which may never 
happen, a demurrer for want of title will hold. 1 Yer, 
105. 

- If the claim of the plaintiff i is of a matter in itſelf 
unlawful, as of money promiſed to a counſellor at law for 
advice, and pains in carrying on a ſuit, Rep. temp. Finch. 
75. or of money bequeathed by a will to purchaſe a duke- 
dom, 1 Vern, 5. the defendant may demur to the bill. This 
is equally a ground of demurrer to a bill for a diſcovery 
merely as to a bill for relief. 

6. A want of equity in the plaintiff's caſe, apparent on 
the bill, is a ſufficient ground for a demurrer, 1 Vern. 210. 
2 Veſ. 571. Upon the ſame ground, if a bill is brought 
for a diſcovery of deeds or writings, ſuggeſting, that they 
are in the cuſtody or power of the defendant, or loſt, or any 
other relief is prayed than the delivery of the deeds or writ- 
ings, a demurrer will hold, except the plaintiff annexes to 
his bill an affidavit that the deeds or writings are not in his 


cuſtody or power, and that he knows not where they are, 
unleſs 
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unleſs they are in the hands of the defendant ; for ſuch a 
bill does by conſequence ſeek to transfer the juriſdiction 
from the common law to the court of equity, 2 Vm. 541. 
But if the bill be brought only for diſcovery and delivery of 
the deeds, ſuch an affidavit is not neceſſary, 1 Vern. 180. 
2 Wms. 541. Nelſ. Rep. 78. or if a bill be brought for diſ- 
covery of a cancelled deed, and to have another deed exe- 
cuted ; for if the plaintiff has the cancelled deed in his 
hands, he can make no uſe of it at law. Mof. 192. | 
7. A demurrer to the relief prayed by a bill, for that 
the plaintiff hath remedy at law, will only hold where the 
plaintiff can have as effectual and compleat relief at 
law as in equity, Upon this ground, a demurrer to a bill 
for recovery of an ancient filver altar, claimed by the 
plaintiff as treaſure-trove within his manor, was over - ruled; 
for the plaintiff might recover at law the value in an action 
of trover, or the thing itſelf, if it could be found, in acti- 
on of detinue; yet as the defendant might deface it, and 
thereby depreciate the value, it was held, that the defe&- 
of law in that particular ought to be ſupplied in equity. 
3 Wins. 390. And although the plaintiff may have reme- 
dy at law, yet if it is charged by the bill, that any evidence 
of the plaintiff's demand is in the defendant's cuſtody, or is 
loſt, the defendant muſt anſwer. To ſuch bill, if it ſeeks: 
relief, the plaintiff muſt annex an affidavit, that he has not 
the evidence of the demand in his own power or cuſtody, 
or the want of the affidavit will be a ſufficient cauſe of de- 
murrer. And if there be no charge in the bill, that the 
evidence of the demand is not in the plaintiff's cuſtody or 
power, the demurrer ought to alledge, that there is no ſuch 
charge in the bill, 3 Vn. 395- But whenever the reme- 
dy at law is clear and certain, the court will always allow a 
demurrer. 3 Att. 740. 3 Brown. Parl. Ca. 525. A de- 
ſendant having demurred to a bill, for that the plaintiff had 
full remedy at law, will not be barred of relief in equity up- 
on another bill, if the plaintiff in the firſt bil] ſhould pro- 
ceed at law and recover. 3 Vn. 397. | ; 
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8. If a bill be brought for diſcovery and relief in a mat- 
ter properly cognizable in the eccleſiaſtical court, a de- 
murrer will be allowed to the relief, and likewiſe to the 
diſcovery, if the eceleſiaſtical court is capable of obtaining 
the diſcpvery. 1 Att. 288. 2 Veſ. 205, 451. As in caſea 
bill:is-brought to be relieved againſt a church rate, and to 
compel a diſcovery of the value of the reſpective real and 
perſonal eftates of the inhabitants of the pariſhes in which 
the rate was aſſeſſed, and of the application of ths _— 
collected. 1 Att. 288. 

9. If a bill be brought for relief againſt a proceeding at 
law upon a criminal proſecution, or a mandatory writ, as 
an indictment, an information, a writ of prohibition, a 
mandamus, or any writ that is mandatory, and not reme- 


dial, the defendant may demur. For the court has no ju-- 


riſdiftion ; and this being apparent on the face of the bill, 
the defendant may take advantage of it by demurrer. 2//. 
398. And though a bill of diſcovery lies in aid of pro- 
ceedings in ſome ſuits relating to a civil right in a court of 
common law, as an action; yet ſuch a bill will not lie to 
aid the proſecution of an indictment or information, or to 
aid the defence of either. 2 Veſ. 398. 

To. Where one general legal right is claimed againſt 
ſeveral diſtin& perſons, a bill may be brought to eſtabliſh 
that right. 2 Ait. 484. But in moſt caſes the plaintiff 
ought firſt to eſtabliſh his right at law. 1 A. 284. If 
the right has not the ſanction of a long poſſeſſion, and the 
plaintiff has any means of trying the matter at law, a de- 
murrer, for that the plaintiff ought to have eſtabliſhed his 
right at law before he brought his bill, will hold. 2 tk. 
397. But if the plaintiff has not been actually interrupted 
or diſpoſſeſſed, he may bring a bill to examine his witneſles 
in perpetuam rei memoriam, and to eſtabliſh his right, though 


he has not recovered in affirmance of it at law; and in ſuch 


a caſe, a demurrer has been over-ruled. 1 Ath. 284. Preced. 


in Ob. 531. However, as bills of this nature are enter- 


tained ro prevent multiplicity of ſuits, by determining the 
G rights 
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rights upon iſſues nnen inſtead of 


the plaintiff to ſue a number of perſons ſeparately at — 
where each ſuit would only determine the peculiar right in 
queſtion between the plaintiff and defendant, there is no 
pretence-for ſuch a bill, where a right is diſputed between 
two perſons 'only, until the right has been tried at. law. 
2 Ath. 484. Preced. in Chan, 261. 

11. The court will not permit a plaintiff to — 
one bill ſeveral matters of different natures againſt ſeveral 
defendants; for this would tend to load each defendant 
with an unneceſſary burthen of goſts, by ſwelling the plead- 
ings with the ſtate of the ſeveral claims of the other defend- 
ants, with which he has no connection. A demurrex, there- 
fore, for that the plaintiff demands ſeveral matters of dif- 
ferent natures, of ſeveral defendants, by the ſame bill, will 
hold. 1 Vern. 416. 463: Hard. 337. But as the defend- 
ants may combine together to defraud, the plaintiff of his 
right, and ſuch a combination. is always charged by the bill, 
the defendant muſt ſo far anſwer the bill as to deny com- 
bination. 1 Vern. 416. In this, however, the defendant 
muſt be cautious; for if the anſwer goes further than mere 
ly to deny combination, it will over-rule the demurrer. 
1 Vern. 403. A demurrer of this kind will only hold where 
the plaintiff claims ſeveral matters of different natures; for 
when one general right is claimed by the bill, though the 
defendants have ſeparate and diſtinct rights, yet the de- 
murrer will not hold ; as if a perſon claiming a general 
right to the ſole property of à river, files a bill againſt ſe- 
veral perſons claiming ſeveral rights in the fiſhery, as lords 
of manors, occupiers of lands, or otherwiſe, .1 Att. 282. 
In this caſe the plaintiff does not claim ſeveral ſeparate 
and diſtin rights, in oppoſition to ſeveral ſeparate and di- 
ſtint rights claimed by the. defendant ; but he claims one 
general and entire right, though ſet in oppoſition to à va- 
riety of diſtinct rights claimed by the ſeveral defendants. 

12. As the court will not permit the plaintiff to demand 
by one bill ſeveral matters, of n een, againſt ſe- 

veral 
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veral defendants, ſo it will not permit a bill to be _ 
for part of a matter only ; but to prevent the ſplitting 
cauſes, and conſequently multiplicity of ſuits, will — 8 a 
demurrer upon this ground. 2 Vern. 29. | 

13. The plaintiff muſt by his bill ſhew ſome” claim of 
intereſt in the defendant in the thing demanded by the bill, 
or the defendant may demur. 2 Eg. Ca. Abr. 78. As if 2 
bill be filed to have the benefit of, or to impeach, an 
award, and the arbitrators are made parties, a demurrer 
- of 'the arbitrators will hold to the whole bill, as well the 
"relief as the diſcovery. 2 Vern. 380. For the plaintiff 
ean have no decree” againſt them, nor can he read their an- 
ſwer againſt the other defendants. So if a bankrupt be 
made party to a bill againſt his affignees touching his eſtate, 
he may demur to the relief; for all his intereſt is transferred 
to his aſſignees; but if any diſcovery is ſought of his ads 
© before he became a bankrupt, he muſt anſwer to that part of 
the bill. The plaintiff muſt likewiſe ſhew ſome claim of 
"Intereſt in the defendant in a bill for a diſcovery merely, 
2 Vern. 380. 2 Att. 304. 1 Veſ. 426. For ſuch a bill can 
"only be a bill to gain evidence, and yet the anſwer of the 
- defendant cannot be read as evidence againſt any other per- 
ſon, not even againſt another defendant to the fame bill. 
2 Vern. 380. 3 Vn. 311. There ſeems, however to be 
an exception to this rule, in the caſe of a corporation; for 
as a Corporation can anſwer no otherwiſe than under their 
common ſeal, and therefore, though they anſwer falſely, 
there is no remedy againſt them for perjury ; it has been 
uſual, where a diſcovery of entries, or orders in the books 
of the corporation, or of any acts done by the corporation, 
has been neceſſary, to make their ſecretary, or book-keeper, 
or other officer, a party ; and a demurrer, for that the bil 
ſhewed no claim of intereſt in the defendant, has been in 
ſuch caſe over-ruled. 3 Vm. 312. So where bills have 
been filed to impeach deeds on the ground of fraud, attor- 
nies who have prepared the deeds, and other perſons con- 
cerned in obtaining them, have been frequently made de- 
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fendants, as parties to the fraud complained. of, for the 
purpoſe of obtaining a full diſcovery ; and no caſe: appears 
in the books of a demurrer by ſuch a party, becauſe he had 
no claim of intereſt in the matter in queſtion by the- bill. 
Indeed an attorney, under ſuch circumſtances, has been or- 
dered to pay coſts. 2 Ath. 2334. 4 hots 

14. If a bill does not ſhew ſome ground to charge the 
defendant with the plaintiff*s demand, the defendant may 
demur. As where a bill was brought, upon ſome ground 
of equity, by the obligee in a bond- againſt the heir of the 
obligor, alledging that he having aſſets by deſcent. ought 
to ſatisfy the bond; becauſe the bill did not expreſsly al- 
ledge that the heir was bound in the bond, although it al- 
ledged that the heir ought to pay the debt, a demurrer to 
diſcovery of aſſets was allowed. 1 Fern. 180. So where 
a bill was brought againſt an aſſignee, to. diſcover a mat- 
ter touching a breach of a covenant in a leaſe, and the 
covenant appeared to be collateral, and not running with 
the land did not bind affigns ; or if it did bind aſſigns, was 
not ſtated by the bill ſo to do; the. aflignee demurred, and 
the demurrer was allowed, 1 Veſ. 56. © 
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II. A demurrer to the diſcovery ſought by a bill, ſome- 
times includes, by canſequence, a demurrer to the relief, 
if ay is prayed; for without the. diſcovery the plaintiff 
may not be able to ſhew his title to relief. The grounds 
for a demurrer to a diſcovery only, are principally, 1. That 
the diſcovery will make the defendant liable to pains and 
penalties. 2. That the diſcovery will make the detendant 
luble to forfeiture of intereſt, or ſomething in the nature 
ef a forfeiture, 3. That the diſcovery cannot be material 
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2s an uſurious contract. Toth. 135. 1 Att. 450. 2 4th. 
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to the relief. 4: That the plaimiff hes no ade to the 


diſcovery. 

1. It is a . ales ting no one ig bender wer 
fo as to ſubject himſelf to puniſhment, in whatever man- 

ner that puniſhment ariſes, or whatever is the nature of 
the puniſhment. ' 2 Veſ. 245. If therefore a bill requires 
an anſwer, which may ſubject the defendant to any pains, 
or penalties, he may demur to ſo much of the bill. As if 
a bill charges any thing, which, if confeſled by the anſwer, 
would ſubject the defendant to any criminal proſecution, 
1 #ef. 246. 2 Vg. 451. or to any particular penalties; 
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395. maintenance. 3 J/ms. 376: Rep. temp. Finch 75. 
champerty. And in ſuch caſes, if the defendant is not 
obliged to anſwer the facts, he need not anſwer the cit- 
cumſtances, though. they have not ſuch an immediate 
tendeney to criminate. 1 Veſ. 247, 248. But if the 
'plaintif is alone intitled to the penalties, and expreſsh 
waives them by his bill, che defendant ſhall be compelled 
to make the diſcovery ; for it can no longer ſubject him 
to a penalty. As if a rector, or impropriator, or vicar, files 
2 dill for tithes; he may wave the penalty of the treble 
value to which he is intitled by the ſtatute of 2 H. 3 Exw. b. 
and chus become intitle toa difcovery of thir'tither ſubtracted. 
1 Fern. 60. 
It is not, however, in every caſe, chat ithe pry th 
protect himſelf againſt relief in a court of equity, upon 
an allegation that if he anſwers the bill filed againſt him, 
de muſt ſubject himſelf to the conſequences of a ſuppoſed 
crime. But though ſuch an allegation will not create a 
defence againſt relief, the court will not force the part) 
by his own oath to ſubjeR himſelf to puniſhment, And 
therefore in the caſe of à bill to enquire into a validity of 
deeds, upon a ſuggeſtion of forgery, the court has enter- 
tained juriſdiction of the cauſe ; and though it has not 
obliged the party to a diſcovery, yet has directed an iſſue to 
try whether the deeds were forged, 2 Veſ. 246. 
t 
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It ſhould ſeem, that a demurrer will alſo hold to any 
diſcovery, which may tend to ſhew the defendant guilty 
of any moral turpitude; as the birth of a child out of 
wedlock. - Sad vid. 2 Veſ. 451. But à mother may in 
ſome caſes be compelled to diſcover where her child was 
born, though it may tend to ſhew the child to be an alien, 

2 Veſ. 287, 494. for that is not a diſcovery of any illegal 
ad, or of any ebe p- eee ene the 
defendant. 

2. A demurrer will Kkowiſe hold to 2 bill nm a 
diſcovery, "which may fubjet the defendant to any for- 
feiture of intereſt, Toth. 69. as if a bill is brought to diſ- 
cover, whether a leaſe has been aſſigned without licence; 
or whether à deſendant, intitled during widowhood, 
2 Ch. Nep. 68. or liable to forfeiture of a legacy in caſe 
of marriage without conſent. 2 At. 392. 2: 265. 
is married. But if the plaintiff is alone intitled to the 
benefit of the forfeiture, | and expreſaly waives it by the 
bill, x Veſ. 56. as in the caſe of a bill for diſeovery of 
waſte, 2 Att. 393 · 2 demutrer will not hold: for the 
court has a ground of equity to award an injunction, if 
the plaintiff ſues for the forfeiture,: 1 Ye. $6. And where 
a deviſe over an eſtate, in caſe of marriage, is to be 
conſidered as a conditional limitation, and. not in the 
nature of a forfeiture, there a demurrer to a bill for a diſ- 
ee 2 Al. 393. * 260. 
2 Veſs: eb 2112 7 | 

A deſendant may in the. ls bene a bn: a diſco- 
very, which may ſubje& him to any thing in the nature of 
a forfeiture, g A. 457»: a; where a diſcovery is ſought, 
whether the defendant was educated in the popiſti religion, 
for he incurs the incapacities in the ſtatute xx and 12 Mill. 
3 Conyn 661. 3 Bac. Ar. 800. [The 18 G. 3. does not 
intirely remove theſe, incapacities ;] or whether a clergy- 
man was: preſented to a.ſecond. living, which avoided. the 
irſt, .3 44- 453. So a jointreſs may demur to a bill filed 
by an heir at law againſt n of her join- 
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ture deed, if the plaintiff is not capable of cohfirming; ot 
the bill does not offer to confirm, the jointure, and the 
facts appear ſufficiently on the face of the bill. But in ge- 
neral, advantage is taken of. ms —— "R yo 4 bie, 


2 Veſt 430. „ b. 
3. A defendant is not coripellhbls e any.thing 


immaterial to the relief prayed bythe bill, of. — Upon 
this ground, upon a bill filed by a mortgagor againſt a 
mortgagee to redeem, and ſeeking a diſcovery whether the 
mortgagee was a truſtee, a demurrer to the diſcovery. was 
allowed. For as there was no truſt declared upon the 
mortgage, and the defendant was willing to re- convey, free 
from incumbrances, it was not material to the plaintiff, 
whether there was any truſt repoſed in the defendant or not. 
Nep. temp. Fiuch, 214. 80 where a bill was filed by a lom 
of a borough, praying, amongſt other things, a diſcovery, 
whether a perſon applying to be admitted 'tenant was 3 
truſtee, the defendant demurred. 2 Yeſ. 306, 390. | And 
where a bill was brought for a real eſtate, and (ſought: 
diſcovery of proceedings in the eceleſiaſtical oourt upon 2 
grant of adminiſtration, the defendant demurred to that 
diſcovery, the proceedings in the eccleſiaſtical court! being 
immaterial. to the plaintiff's caſey 2 Ath. 398. Again, 
where a bill, 'toeſtabliſh an agreement for a ſeparate main- 
tenance for the defendant's wife, ' prayed: a diſcovery of 
ill-treatment of the wife to make her receds from the 
agreement ; the defendant demurred to this diſcovery, 8 
of a matter not properly err or gn in a court 
of equity. 1 Vern. 204. i 
4. If a bill ſeeks a Ac to > which the plaintf 
ſhews no title, a defendant may demur to the' particular 
diſcovery, though not to the reſt of the bill. As in the 
Caſe of a bill filed by a perſon claiming to be lord of: 
manor, againſt- another perſon : alſo claiming to be lord of 
the ſame manor, and praying amongſt other things a dif 
covery in what manner the defendant derived title to the 


"manor ; the defendant demurred, becauſe the Jn had 
ewl 
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bern 10 title. te the alen, and the demurrer was 


allowed. 

III. The effect of a dawunect pot in upon n nds 
curacy, or taiſtake in à bill. may be immediately deſtroy- 
ed by amending the bill in the particulars: to, 
with leave of the court. Demuriers of this ſort are prin- 
cipally where ſome matter of neceſſary form. has been 
omitted, as the abode of the plaintiff; or of the next 
friend of an infant, or a married :woman, plaintiff ; or of 
the relator in an information. The mention of the reſi 
dence of theſe perſons is neceſſary, that the de ſendanit may 
know where $dreſoct aa frre _ * for ee if 
finally diſmiſſed... | 

If the plaintiff « can n an PF ee by 
amendment of his bill, he may obtain leade to amend it 
at any time before the deuerer han been argued, g/. 301. 
but after argument of à demurrer to the whole of a bill, it 
is not uſual toipermit an amendment, except in the caſe of 
ademurtet for want of parties. 2 Cha. Ca. 197 

IV. A bill, for à diſcovery merely, is ay liable 
to the ſame grounds of demurrerias any other bill But a 
demurrer to a bill for a diſcovery merely will not hold for 
want of parties,” for the plaintiff ſecks no decree, 2 Eg. 
Ca. Mr. 190-nor, in general, for want of equity in the 
plaintiff a cafe, for the ſame reaſon ; nor becauſe the plain- 
tiff may have remedy at law, for he cannot have the diſ- 
covery vieh leads to the remedy ; nor becauſt the plain- 
tif may have.remedy in the ecoleſiaſtical court, in caſes 
where he cannot have all the neceſſary diſcovery in that 
court; not berauſe a dill. is brought for diſeovery of part of 
amatter, forithat is merely a demurrer, becauſe the diſcovery 
would beiinſufficient. Nut it ſhould ſeem a demurrer would 
hold to a hill fur diſcovery of ſeveral diſtinct matter; ugainſt 
leveral diſtinct defendants, For tho' a defendant is always 
neatually LA his Tons N a dill of — 1 both 
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parties live, yet the court ought not to permit him to be 
put to any unneceſſary expence, as either the n ot 
defendant may die pending the fuit. 

Although as the ſpecies of bills already eee . 
moſt uſual, demurrers to ſuch bills are alſo moſt uſual, yet 
demurrers will likewiſe hold ito any other ſpecies of bills, 
except 4 certiorari bill, and generally for the ſame cauſes. 
But ſome of the different kinds of bills have likewiſe their 
own peculiar diſtinct cauſes of demurrer. 

Thus if to a bill of interpleader the uſual affidavit, that 
the plaiatiff does not collude with any of the parties, is not 
annered, the defendant may demur. 1 Veſ. 248. To 
ſuch a bill there is likewiſe another cauſe of demurrer; 
for if the plaintiff does nat ſhew, that each of the defen- 
dants whom he ſeeks to compel to interplead claims a 
right, both the defendants may demur; one, becauſe the 
plaintiff ſhews no right in the defendant demurring; the 
other, becauſe the plaintiff, ſhewing no right in the co- 
defendant, ſhews no cauſe of interpleader. 1 Veſ. 248. 

Or if che plaintiff ſhews no right to compel the defendants 
to interplead, whatever rights ihe Pp e each de- 
fendant may demur. 

Jo a certiorari bill, as has been. 8 red, there 

can be no demurrer; for it requires no anſwer . 

There are few caſes in which a man is not intitle to 

perpetuate the teſtimony of witneſſes, 1 Att. 451. 5/1. 
1 nt. 117. Preced. in Ch. 531. 1 Roll. Abr. 383. and there · 
fore to ſuch a bill a demurrer will ſeldom lie. But if 
upon the face oſ the bill the plaintiff appears to have no 
certain right to, or intereſt in, the matter to which he 
craves leave to examine, in preſent, or in future, a de- 
murrer will hold. Smith v. Atty: Gen. Mich. 1777. A 
if a en m not A under a will . ae to 
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i ihe be nnd} 0 . do the can 
ry ; but they ſeem not to have been caſes of bills praying mere 
the writ of certiorari. een ce. A b ® 
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te the teſtimony of the witneſſes to the will; or a 
perſon claiming. as a deviſee in the will of a perſon, living, 
but a lunatic, ſhould bring a bill to perpetuate the teſtimqny 
of witneſſes to the will, againſt the preſumptive heir at:law, 
1 Vern. 1051. Eg. Ca. Ar. 234. or a perſon who would : 
be next of kin to a lunatic if he were dead inteſtate, ſhould 
bring a bill, in the life-time of the lunatic, to perpetuate 
the teſtimony of witneſſes to his legitimacy, againſt the 
Attorney General as ſupporting the rights of the Crown +. 
The parties have, in theſe caſes, no intereſt in any thing 
which can be the ſubje& of a ſuit ; they ſuſtain no character 
under which they can afterwards uſe the depoſitions; and 
therefore the depoſitions, if taken, would be wholly nugatory. 
2 Pr. Alm. Canc. 501. But even where a defendant might 
demur both to the diſcovery ſought and the relief prayed by 
a bill, it was held, that to ſo much of the bill as ſought to 
perpetuate the teſtimony of witneſſes the defendant * not 
demur, 1 Atl. 450. 

If a bill of reviyor does not ſhew a ſufficient "ground 
for reviving the ſuit, 3 Wit. 348. or any part of it, 1 Eg. 
Ca. Air. 3, 4. either by or againſt the perſon, by or againſt, 
whom it is brought, the- defendant may by demurrer ſhew 
cauſe againſt the revival. 2 Ch. Rep. 244. 3 Nn. 348. 
Indeed though the defendant does not demur, yet if the 
plaintiff does not ſhew a title to revive, he will take no- 
thing by his ſuit at the hearing. 3 Mm. 348. A demur- 
rer will hold to a bill of revivor brought ſingly for coſts, 
2 Eq. Ca. Abr. 3. the court not permitting a ſuit to be 
revived for that purpoſe only, even where the coſts have 
been actually taxed before the abatement happened. If a 
ſupplemental bill is brought upon a matter ariſing before the 
fling of the original bill, where the ſuit is in that ſtage 
of POO. that the bil may be amended, the defendant 


ä 


1 , 


* 2 Prax. Alm. Cur. Canc. 500. where there is the form of 
uch a demurter. 5 


} Smith v. Att. Gen. Mich. 1777. 
may 
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may demur. 3 Art. 817. Taft lemental bill is b 
29910 a e ariſing burnt i to the time of the fling the 
againft a perſon who was no party to the origj. 
nal bil, 1 0 no intereſt arifing out of the matters in lj. 
Dee in the original bill, the defendant to the ſupplemental 
bill may alſo demur ; eſpecially if the fupplemental bill prays, 
that he may anſwer the matters charged | in the original bil. 
Theſe, however, are grounds of demurrer ariſing rather 
from the plaintiff's having miſtaken his remedy, than from 
his being without remedy.” Original pills. in the nature of 
bills of x revivor, and ſupplement, are liable to odjections of 
_ the ſame nature. 
A croſs bill having nothing in its nature different from 
the firſt ſpecies of bills, with reſpect to which demurrers in 
general have been conſidered, except that it is occaſioned by 
a former bill, there ſeems no cauſe of demurrer to ſuch 
bill, which will not equally hold to the firſt ſpecies of bills, 
And a demurrer for want of equity will not hold to a croſ 
bill filed by a defendant in a ſuit, againſt the plaintiff in the 
ſame ſuit, touching the ſame matter. For FLAG drawn 
into the court by the plaintiff in the original bill, he may 
avail himſelf of the affiſtance of the court, without being put 
to ſhew a ground of equity to ſupport its juriſdiction, a crok 
bill being generally conſidered as a defence, Hard. 160. 
3 Ath, 812. 
The conſtant defence to a bill of review for error appa- 
rent upon a decree is, by plea of the decree, and demurrer 
againſt opening the inrolment. 1 Vern. 392. 2 Att. 534 
ut where any matter beyond the decree is to be offered 
againſt opening the inrolment, as length of time, that 
matter muſt be pleaded, otherwiſe the plaintiff will not have 
the benefit of exceptions, as infancy, coverture, or the 
like. 2 2 109. Sed Ord. 1. Brown. Parl. Ca. 95. A 
bill of review upon the diſcovery of new matter being ex- 
hibited only by leave of the court, the ground of the bill 1s 
generally well conſidered before it is brought; and there- 
fore in point of ſubſtance it can rarely be liable to a de. 
murrer. But if brought upon new matter alledged, ” 
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the defendant thinks that matter not relevant, probably he 
might take the advantage of it by way of demurrer, al- 
though the relevancy ought to be conſidered at the time 
leave is given to bring the bill. If a ſupplemental bill in 
nature of a bill of review, is brought upon allegation of a 
diſcovery of new matter, and it appears upon the face of 
the bill that no new matter has been diſcovered, the de- 
fendant may take advantage of it by demurrer. 2 th. 40. 
Bills in the nature of bills of review do not appear ſubject 
to any peculiar cauſe of demurrer, 'unleſs the decree ſought 
to be reverſed does not affect the intereſt of the perſon fil- 
ing the bill. If upon argument of a demurrer to. 2 bill of 
review, the demurrer is allowed, and the order allowing it 
is inrolled, it is an effectual bar to another bill of review 
2 Ch. Ca. 133. 1 Vern. 135. 417. 441. 2 Vern. 120. If 
upon the face of a bill to a decree into execution, the 
plaintiff appears to have no right to the benefit of the decree, 
the defendant may demur. 

A bill filed by the direction of the court, for the purpoſe of 
obtaining its decree touching ſome matter not in iſſue by the 
former bill, or not in iſſue between the proper parties, does 
not ſeem liable to any peculiar cauſe of demurrer, Indeed, 
being exhibited by arder of the court upon hearing another 
cauſe, there is little probability, that ſuch a bill ſhould be lia- 
ble, in ſubſtance, to any demurrer. 

In addition to the ſeveral particular cauſes of demurrer 
applicable to particular kinds of bills, it may be obſerved, 
that any irregularity in the frame of a bill of any fort may 
be taken advantage of by demurrer, Thus, if a bill is 
brought con to the uſual courſe of the court, a demurrer 
will hold, 3 Att. 80g. Bunb. 56. As where after a de- 
cree directing incumbrances to be paid according to priority, 
the plaintiff, a creditor, obtained an aſſignment of an old 
mortgage, and filed a bill to have the advantage it would 
give him by way of priority over the demands of ſome of the 
defendants. 3 Att. 811. 2 Veſ. 571. This was a bill to 
vary a decree, and yet was neither a bill of W 2 

upple- 
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bill in nature of a bill of review, which a 


the only kinds of bills which can be brought to affect ot 
alter a decree, unlefs the decree has been obtained by fraud, 
1 Ch. Ca. 44. 2 Freem. 179. 3 Ath. 811. Re. temp, 
Talbot 201, So if a ſupplemental bill is brought againſt 3 
perſon not a party to the original bill, praying that he may 
anſwer the original bill, and no reaſon is ſuggeſted why he 
dould not be made a party to the 9 
ment, he may demur. 3 th. 817. If an irregularity 
ariſes in any alteration of a bill by way of amendment, it 
may alſo be taken advantage of by demurrer. As if a plain- 
tiff amends his bill, and ſtates a matter ariſen ſubſequent 
to the filing of the bill, which conſequently ought to be 
the ſubject of a ſupplemental * or bill of revivor, 1 Atk, 


291. 
Words of courſe Re a Demurrer. 


The demurrer of 
plaint of complainant. 


This defendant by prote/tation, nat confeſſing or acknowledging 
all or any of the matters or things in the complainant's bill men- 
tioned to be true in ſuch manner and form as the ſame are therem 
and thereby ſet forth and alledged, doth demur, and for 58 of 
demurrer ſheweth, That, &c. 


defendant, to the bill of com- 


Or thus: 


This defendant (as before) therein and thereby ſet forth * 
alledged ſaith, he is adviſed, That there is no matter or thing in 
the ſaid bill of complaint contained good and ſufficient to call thi 
defendant in queſtion in this honourable court for the ſame, but 
that there is good cauſe of demurrer thereto, for that, &c. 


Where the demurrer is to part of the bill or to the relief. 


This defendant, &c. in ſuch manner and form as the ſame 
are therein ſet forth as to ſo much and ſuch part of the ſaid - 
be as 
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as prays if to the relief), Ac. this defendant doth demur, 
and for cauſe of demurrer ſbetueth, &c. 


Or thus: | 


As to ſo much of the complainant's bill, &c. this defendant by 
proteflation not confeſſing or acknowledging the complainant's 
bill to be true, in ſuch ſort, manner or form, * 
are therein ſet forth, doth demur, and for cauſe, &. 


General words of conchfion to demurrers. 


Wherefore this defendant doth demur to the ſaid bill of com- 
plaint, and to all the matters and things therein contained, and 
humbly demands the judgment of this honourable court, whether 
he ſhall be compelled to make any further or other anſwer thereto, 
and humbly prays to be hence diſmiſſed, with his reaſonable cofts 
and charges in this behalf moſt wrongfully ſuſtained. 


Or thus : 


Wherefore, and for divers other errors and imperfettions, this 
defendant doth demur thereto, and humbly demands, &c. 


Where the demurrer is to part only, or to the relief. 


Wherefore, and for divers other errors and imperfections ap- 
pearing in the ſaid bill, this defendant doth demur to ſo much and 
ſuch part of the ſaid bill as aforeſaid, and humbly prays the 
Judgment of this honourable court, whether he ſhall be compelled 
to 22 any anſwer to ſuch part of the ſaid bill as is ſo demurred 


Or thus: 


And therefore, and for other good cauſes of demurrer in the 
ſaid bill contained, as to ſo much of the ſaid complainant's ſaid 
bill as is demurred unto as aforeſaid, this defendant doth demand 


the Judgment, &c. 
Df 


2 


# - 


Df Pleas, . 

PLEA is a ſpecial anſwer to a bill, ſhewing, or rely. 
| ing upon, one or more things, as 2 cauſe why the ſuit 
ſhould be either diſmiſſed, delayed, or barred. Prac. Reg. 273, 
The defence proper for a plea muſt be. fuch as reduces the 
cauſe, or ſome part of it, to a ſingle point, and from thence 
creates a bar to the ſuit. The end of a plea is to fave 
to the parties the expence of an examination of wineſſes 
at large; and therefore it is not every good defence in 
equity that is good as a plea. For where the defence con- 
ſiſts of a variety of circumſtances, there is no uſe of a plea; 
as the examination muſt till be at large, and the effect of 
allowing a plea will be, that the court will give judgment on 
the circumſtances of the caſe before they are made out by 
proof. 1 Ath. 54. | : 
Pleas are of three forts; I. To the juriſdiction of the 
court. II. To the perſon of the plaintiff, or defendant. 
III. In bar of the plaintiff's ſuit.—Pleas to the juriſdiction 
of the court, and to the perſon of the plaintiff, generally go 
to the whole bill, and affect both the diſcovery ſought, and 
the relief, if any, prayed by the bill. Theſe may there- 
fore be conſidered, without any reference to the peculiar 
kinds of bills to which they may be applied. But pleas in 
bar of the ſuit, though they frequently go to the whole bill, 
and affect both the relief and diſcovery, yet ſometimes only 
affect part of both, and ſometimes only ane, and ſometimes 
the other only, or part only of one, or of the other, It will 
be therefore neceſſary to conſider pleas of this nature with 
a reference tothe peculiar kinds of bills to which they relate, 

I. If the court of Chancery has not juriſdiction in the ſubs 
ject matter of the ſuit, the defendant may plead the matter 
which deprives the court of juriſdiction, and ſhew to what 
court the juriſdiction belongs, and upon this ground may 
demand the judgment of the court, whether he ſhall be 
compelled to anſwer the bill. 1 Vez. 203. Pleas of this 
nature ariſe principally where the ſuit is for land within 8 
county palatine, Com. Dig. Ch. 56. Chan. Ca. 41. or 9 
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the defendant claims the privileges of an univerſity, or other 


particular juriſdiction. Ca. Rep. 65, 66, 73. 2 Ventris, 362. 
The court of Chancery being a fuperior court of general 


juriſdiction, nothing ſhall be intended to be out of its juriſ- 


dition, which is not ſhewn to be ſo. 1 Yez. 204. It is 
requiſite, therefore, in a plea to the juriſdiction of the 
court, to alledge that the court has not juriſdiction of 
the ſubject matter of the ſuit, and to ſhew by what means 
it is deprived of juriſdiction. It is likewiſe neceſſary 
to ſhew what court has juriſdiction. 1 Vern. 59. 1 ef. 
203. If the plea does not properly ſet forth theſe par- 
ticulars, it is bad in point of form. Nelſ. Rep. 51, 
1 Veſ. 204. 2 Pentr. 362. In point of ſubſtance 


it is neceſſary, to entitle the particular juriſdic- 


tion to excluſive cognizance of the ſuit, that it ſhould 
be able to give complete remedy. 2 Ventr. 363. 1 
Vern. 212, A plea therefore, of privilege of the uni- 
yerſity of Oxford, to a bill for a ſpecific performance 
of an agreement touching lands in Middleſex, has been 
oyer- ruled; for the univerſity court could not give com- 
plete relief. 2 Ventr. 363. And if a ſuit is inſtituted 
againſt different perſons, ſome of whom have privilege, 
and ſome not, a plea will not hold. Ca. 55, 56. 22 Vin. 
Ar. 9. It is the ſame caſe, where one defendant is not 
amenable to the particular juriſdiction. Hatton 59. If, 
likewiſe, there is a particular juriſdiction, and yet the par- 
ties to litigate any . queſtion are both reſident within the 
Juriſdiction of the court of Chancery; as upon a bill con- 
cerning a mortgage of the iſland of Sarke, both mortgagor 
and mortgagee reſiding in England: the court of Chancery 
will hold juriſdiction of the cauſe : for a court of Equity 
geit in perſonam. 1 Veſ. 204. 4 Inft. 213. So where the 
court may not have juriſdiction to give relief, it may yet 
entertain a bill for a diſcovery, in aid of the court which 
can give relief, if the ſame diſcovery cannot be there ob- 
tained ; as if the juriſdiftion be in the king in council, 
where the defendant cannot be compelled to anſwer upon 
oath. 1 Veſ. 205. 


Similar 


172 Pleas. 
Similar to a plea to the juriſdiction is the caſe of a plea 
to an information charging an undue eleCtion of a fellow 
of a college in one of the univerſities, that by the ſtatutes 
the viſitor of the college ought to determine all contro- 
verſies concerning elections of fellows, and that ſuch con- 
troverſies ought not to be determined elſewhere. 3 tk. 
662. 1 Veſ. 78. 464. But the extent of the viſitor's au- 
thority muſt be averred ; and it muſt alſo be averred that 
he is able to do complete juſtice. 1 Yeſ. 474- And where 
there is a truſt created, the viſitor having no power to 
compel performance of the truſt, relief muſt be had in the 

| king's courts of general juriſdiction. 1 Veſ. 475 
II. In reſpect of the perſon of the plaintiff it may be 
ſhewn, either that the plaintiff is by law diſabled to ſue, 
as being outlawed, or excommunicated, or a popiſh 
recuſant convict, which work a temporary difabilty ; or 
that the plaintiff is attainted in a premunire, or of treaſon, 
or felony; or that he is an alien; or that he is incapable 
alone of inſtituting a ſuit. It may alſo be pleaded that the 
plaintiff, or defendant, is not ſuch perſon as alledged in 
the bill; as feme ſole, heir, executor, or adminiſtrator ; 
and is not therefore to ſue or be fued as ſuch for the matter 
in queſtion. Prac. Reg. 276. The three firſt of theſe 
pleas are generally to the perſon of the plaintiff ſuing in 
his own right; the three next may be to the perſon of the 
plaintiff ſuing in any right; and the laſt to the perſon 
either of the plaintiff, or defendant, in whatever right 

ſuing or ſued, 

1. If outlawry is pleaded, the record, or the capias there- 
upon, mult be pleaded ſub pede ſigilli, and is uſually annexed 
to the plea. Toth. 54. Prac. Reg. 276. A plea of outlawry, 
in a ſuit for the ſame duty or thing for which relief is ſought 
by the bill, is inſufficient, according to the rule of law, and 
ſhall be diſallowed of courſe, as put in for delay, Other- 
wiſe a plea of outlawry is always a good plea, ſo long as 
the outlawry remains in force. Ord. Canc. 97. But a ple 
of this nature is no longer a bar than whilſt the outlawry remains 
in 
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in force. If that is reverſed, the plaintiff, upon payment of 
coſts, may ſue out freſh proceſs againſt-the defendant, - and 
compel him to anſwer the bill. Ord. Canc. 97. Outlawry 
in a plaintiff, executor, or adminiſtrator, cannot be plead - 
ed; for he ſues in auter droit. 1 Vern, 184. Prac. Rag. 277. 
It is equally inſufficient, if alledged in diſability of a 2 
named in a bill as the next friend of an infant nen 
in an information as a relator “. » | 

2. The defendant-may plead that the plaintiff. * 
municated, which muſt be certified by the ordinary, either 
by letters patent containing a poſitive aſſirmation that the 
plaintiff ſtandsexcommunicated, and for what; or by letters 
teſtimonial, reciting, ** qued. ſcrutatis regifteriis invenitur, 
&c,” Either of theſe certificates muſt be ſub figillsg and {a 
pleaded. Prac. Reg. 278. Toth. 34. Excommunication is 
a good plea to an executor, or adminiſtrator, though, they 
ſue in auter droit, Co. Lit. 134. 4 Bac. Ar. 36. but nat to 
the next friend of an infant. Prac. Reg. 278. This, like 

the plea of outlawry, ceaſes to be a bar when the diſability 
is removed; and therefore the plaintiff, purchaſingʒ letters 
of abſolution, may, as at law, ſue out freſh rant ny 
compel the defendant to anſwer the bill, b 10. 20 

3. By ſtatute 3 Jac. I. c. 5. , II. ey popiſh. re 
culant conyict is in many caſes, bled. to ſue, in * fame 
manner as à perſon excommunicated. The inſtances of 
a plea of conviction of recuſancy, have. probably been rare, 
as no traces of any occur in the books of reports, nor does 
the form of the pleas appear in the books of practice. If ad- 
vantage was attempted to be taken of this ſtatute, the court 
would probably require the ſame, averments to ſupport the 
plea as are neceſſary to + plex of the ſame nature at laws 
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. There i is a caſe i in Prec. in Ch. 1 3. yea a plea of outlawry, 
in diſability of the perſon of a relator, is. ſaid tg have been allowed 
in the duchy court of Lancaſter. "But the relator ſeems to have 
ſultalned the n of phintif, as well 10 0. relator. 3 
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174 Pleas, 
3 Bar. Abr. 780. This plea alſo ceaſes to be a bar, if 
* plaintiff, by conforming, removes the diſability. 

4. A plea, that the plaintiff is diſabled. from ſuing, be- 
ing attainted, is equally rare. It would probably be like- 
wife jadged with the ſame ſtrictneſs as A plea at 

Jaw.” 2 Ath. 399. 

5. There is little ee e ee l 1338 
the ſubject of a plea that the plaintiff is an alien. 2.4, 
— 2 Vin. Nr. 274. Prac. Reg. 278. An alien, who 
is not ag alien enemy, is under no diſability of ſuing. for 
any pes ſonal demand, 1 Att. 51. and an alien enemy may 
fue under ſome eircumſtances. 3 Burr. 1741. 1 Bac. Ar. 

84. A plea has been put into a bill filed by am alien inſidel, 

not of tho Chriſtian faith, and was attempted to be Ape 
ed ep the ground, that the plaintiff was upon a croſs bill 
iticapable of being examined upon oath. "The plex wa 
over-ruled without argument. I Ait. 31. 

6. Ir à bill is filed in the name of any perſon incapable 
alm of inſtituting a fuit; as an infant, a married woman, 
or am idiot or lunatic ſo found dy inquiſttion; the defendant 
may plead the infancy, the coverture, or che inquiſition of 
idiotc or lunacy, in bar of the ſuit, Prac. Reg. 276. 

1. plea that the plaintiff i is not ſuch perſon as edged 
in hs bill, though à negative plea, is good in abatement 
of che ſuit; as where a plaintiff intitles himſelf as admini- 
ſirutbr, and the defendant pleads that he is not adminiſtra 
tor.' 1 Vern. 473. So where a perſon intitling himſelf as 
adminifirator of an inteſtate files a bill; and the defendant 
| Pleads that the ſuppoſed inteſtate is fill Hving. A plea, 
that the defendant is not ſuch perſon as alledged in the 
bill, is alſo mentioned in the books of practice as a plea 
which may be ſupported. Prac. Reg. 276. It ſeems to have 
been conſidered as more convenient for a perſon, ſued in 
a character which he does not ſuſtain, to put in an anſwer, 
alledging the miſtake . in the bill, and praying the judg- 
ment of the court, whether he ſhould be compelled farther 
to anſwer the bill. Ca. Rep. 61. Prac. Reg. 278- But 
this in fact amounts to a plea. 11. A 
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III. A plea in bar is commonly where ſome foreign 
matter is alledged, whereby, ſuppoſing the bill, ſo far as it 
is not contradicted by the plea, to be true, yet the ſuit, or 
ſome part thereof, is barred. 2 . 31. Prac. Reg» 
279 · Where there are matters alledged i in the bill to which 
the bar does not reach, or there is ſome circumſtance 
relating to the matter in bar, and charged in the bill, 
which requires a particular anſwer, ks ſuggeſtions of fraud, 
the defendant: muſt; to ſuch points, anſwer upon oath, 
Prac. Reg. 280. The anſwer, in this caſe; muſt be full 
to the charges in the hill, and ſuſſicient to ſupport the plea. 
3 Att. 303. For the matters ſo charged will be intended 
zgainſt the pleader, unleſs they * Tab nen the 
anſwer, 


Pleas in har will be | firſt conſidered with: wüten be 


the firſt ſpecies of bills, and to bills of diſcovery merely 
and will be afterwards treated of as applied to the ſeveral 
other ſpecies of bills. They may be ranked under the 
heads of, I. Pleas of matters. recorded, or as of record in 
the court itſelf, or ſome other court of Equity; II. Pleas 
of matters in pit; and III. Pleas: of. matters of record, or 
matters in the nature of matters of recotd, in ſome court, 


not being a court; of Equity, _ — or DET — 


matters in pais. 

I. Pleas in * f-matters 3 or as W 
the court itſelf, or ſome other court of equity, may be, 
1. a decree, or order of the court, by which the rights of 


the parties are already determined, 3 Att. 626. or ano- | 


ther bill fox the ſame cauſe diſmiſſed, 1 Hern. 310.12. ano- 
ther ſuit depending in the court, or in another court of 
Equity, between the ſame parties, for the ſame caule, 
3 Ath. 587. 590. Pleas of this nature generally go both 


5 the diſcovery ſought, and the relief e * 
. 


. 


1. A decree, ales the rights of the Sattar and 
ſigned and inrolled, may be pleaded to a new dill for the 
lame matter; and this even if the party bringing the new 

bill 
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dil was an infant at the time of the former deeree, 
For a decree inrolled can only be altered upon a bill of 
review. 3 Att. 626. But the decree muſt be in its na- 
ture final, or aſterwards made ſo by order, or it will not 
de a bar. Therefore à decree, for an account of princi- 
pal and intereſt due on a mortgage, and for a forecloſure 
in caſe of nonpayment, cannot be pleaded to a bill to re- 
deem, unleſs there is 2 final order of forecloſure. 2 J. 
450. Nor can a decree, unleſs cauſe, by default, be plead- 
ed, without the order to make the decree abſolute. Upon 
2 plea of this nature ſo much of the former bill and an- 
ſwer muſt be ſet forth, as is neceſſary to ſhew that the ſame 
point was then in iſſue. 2 Ark. 60g. 2 Veſ. 577. decree, 
diſmiſſing a former bill for the ſame matter, may be pleaded 
in bar; if the diſmiſſion was not, in terms, directed to be 
without prejudice, 1 Vern. 110. 1 Brown. Parl. Caſ. 281. 
x CGban. Ca. 155. The decree muſt be ſigned and in- 
rolled, or it cannot be pleaded in bar of another ſuit, 
though it may be inſiſted upon by way of anſwer, 3 Ati. 
809. 2 Veſ. 577. But though it cannot be pleaded di- 
realy in bar of the ſuit for want of inrollment, it might 
perhaps, be pleaded to ſhew, that the bill was exhibited 
contrary to the uſual courſe of the court, and ought not 
therefore to be proceeded upon. For if the decree appear- 
ed upon the face of the bill, the defendant might demur, 
3 Att. 809. Bunb. 56. 2 Veſe' 571. a deeree not figned 
and inrolled being to be altered only upon a re-hearing, 
2 Veſ. 598. as a decree ſigned and inrolled can be altered 
only upon a bill of review. 1 Ch. Ca. 44. 2 Freem. 179- 
An order of diſmiſſion is a bar only where the court deter- 
mined that the plaintiff had no title to the relief ſought by 
his bill; and therefore an order diſmiſſing a bill for want 
of: proſecution is not a bar to another bill, 1 Att. 571 

2. A plea of another ſuit depending in the ſame or an- 
other court of equity, for the ſame cauſe, muſt aver that 
there have been proceedings in the ſuit ; as appearance, or 
* requiring appearance at the leaſt, 1 Eg. Ca. Abr. 
al 39» 
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29. It ſeems likewiſe regular to aver that the ſuit is fill 
depending, 3 Ati. 589. though, as à plea of this mature is 
not uſually ED but, being clearly a good plea, if true, 
is referred to the examination and enquiry of one of the. 
maſters of the court as to the fact, it has been held, that a 
poſitive averment that the former ſuit depending is not ne- 
eſſary. Ord. Canc. 98. For the ſame reaſon a plea/of this 
kind is not put in upon oath. 1 Fern. 332. It. is not ne- 
ceſſary to the ſufficiency of a plea of this nature, that tho 
former ſuit ſhould be preciſely between the ſame parties as 
the latter. For if a man inſtitutes a ſuit, and afterwards 
ſells part of the property in queſtion to another, who files 
mnoriginal bill touching the part ſo purchaſed by him, a plea 
of the former ſuit depending touching the Whole property 
will hold. 1 Eg. Ca. Abr. 39. So where one part- owner of 
z ſhip filed a bill againſt che huſband for an acebuut, and 
afterwards the ſame patt-owinier, arid the reſt of the owners, 
fled a bill for the ſame purpoſe, the pendeney of the firſt ſait 
was held a good plea to the laſt. For though tlie 1 
was inſufficient for want of parties, yet by the erm we 
the plaintiff was doubly vexed for the ſame cauſe. 
courſe of the court in ſuch a caſe ſeems to be, to diſmiſs 
the firſt bill, and to drrect the defendant i in the ſecond cauſe 
to anſwer, upon being paid the coſts of the plea allowed. 
1 Chan. Ca. 241. Where a ſecond bill is brought by the 
lame perſon for' the ſame purpoſe, but in a different right; 
u where the executor of an adminiſtrator brought a bill, 
conceiving himſelf to be the perſonal repreſentative of the 
inteſtate, and afterwards procured adminiſtration de bonis 
wn, and brought another bill, 2 At. 44. the pendency 
of the former bill is not a good plea. The reaſon of this 
(termination ſeems to have been, that the firſt bill being 
wholly irregular, the plaintiff could have no benefit from 
it, and it might have been diſmiſſed upon demurrer. 
Where a decree is made upon a bill brought by a creditor, 
en behalf of himſelf. and all other ereditors of the ſame 
perſon, and another creditor comes in before the maſter to 
| N take 
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take the benefit of the decree,” and proves his debt, ang 
then files a hill on behalf of himſelf and the other credi- 
tors, the defendants may plead the pendency of the other 
fuit ; for a man coming in under a decree is guat a party, 
3 4th. $574 The proper way for à creditor! in ſuch 2 
ſttuation to proceed, if the plaintiff in the original ſuit is 
dilatory, is by application to the court for liberty to con- 
duct the cauſe. If a plaintiff ſues a defendant, at the 
ſame time, ſor the ſame cauſe, at common law and in 
eguity, the defendant, aſter anſwer put in, muſt apply to 
the court that the plaintiff may make his election where he 
will proceed, and cannot plead the pendency of the ſuit 
at common law in bar of the ſuit in equity, though the 
deen was formerly otherwile. r. 90 Ord. Can. 


99. 

WM © Pleas i in har, of matters as ' pair only, ;ſarnetimes go 
both to the diſcovery ſought, and to the relief prayed, by the 
bill, or by ſome part of it; ſometimes only to the diſcove- 

ry, or part of the diſcovery ; and ſometimes 8 to the re- 
lief, or part of the relief. 

Pleas of this nature which may 20 both to the Giſcore- 
ty. and relief ſought by the bill, or by ſome part thereof, 
dut which ſometimes extend no farther than the relief, ar 
principally, 1. a want of title in the plaintiff; 2. à want 
of proper parties to the ſuit; 3. a ſtated account; 4. an 
award; 5, a releaſe; 6. a will; 7. a purchaſe, mortgage, 

or ſettlement, for a valuable conſideration, without notice 
of the. plaintiff's claim. . 

1. A plea may be of want of title in the plaintiff, by 
reafan of a diſability either in him or in the perſon under 
whom he elaims. As if a plaintiff claims as purchaſer, and 
the defendant. pleads that he was a papiſt, and incapable 
of taking by purchaſe *; or a plaintiff claims a real « 
perlogal, eſtate accrued ren to conviction, either of 
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himſelf or of the perfon under whom he claims, of ſome 
offente which occaſioned a forfeiture ; or previous to a 
bankruptcy z- or any other want of title i in the plaintiff to 
the matter claimed by the bill. 2 Ark. 399. Gilb. 228. A 
plea of conviction of any offence which occaſions forfei- 
ture, as manſlaughter, muſt be pleaded with equal ſtrictneſs 
as a plea of the ſame nature at common law. 2 Ath. 399. 
Pleas of want of title in the plaintiff generally extend to 
the diſcovery ſought by the bill, as wa as to the youne 
prayed. 2 Ath. 2906 

2. If a want of proper parties is not apparent on thi e bill 
a defendant may plead it; and a plea of this nature goes 
both to the difcovery and the relief. 2 Vern. 110. 2 All. 
51. But where a ſufficient reaſon is ſuggeſted by the bill 
for not making the neceſſary party g as where a perſonal 
tepreſentative is a neceſſary. party, and the bill ſtates that 
the repreſentation is in conteſt in the eccleſiaſtical court, 
2 4th. 51. or where a neceſſary party is reſident abroad, 
out of the juriſdiction of the court, and the bill charges 
that fact, Preced. in Ch. 83. 2 Ath. 510. or where the bill 
ſeeks a diſcovery of the neceſſary parties, 1 Vern. 95. a plea 
for want of parties will not be allowed. A plea for want of 
parties to a bill for a diſcovery merely will not hold ; for 
the plaintiff in that caſe ſeeks no decree. 2 Eg. Ca. Abr. 
170, 

3 A plea of a ſtated account is a good bar to a bill for an 
account, 1 Vern. 180. 2 Ath. 1. It muſt ſhew that the 
account was jn writing, and the balance in writing ; or at 
leaſt it muſt ſet forth the balance. 2 Att. 399. If the bill 
charges that the plaintiff has no counterpart of the account, 
the account ſhould be annexed by way of ſchedule to the 
anſwer, that if there are any errors upon the face of it, the 
plaintiff may have an opportunity of pointing them out. 
3 4th. 303. If error or fraud are charged, they muſt 
de denied by. the plea, as well as by way of anſwer, 
Gilb, Ch. 56. and if neither error nor fraud are charged, 
the defendant muſt by the plea aver that the ſtated ac- 

A count 
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count is juſt; and true, to the beſt of his knowledge and 
belief. 3 4tk. 70. The delivery up of vouchers. at the 
time the account was ſtated ſeems to be a proper averment 
in a plas. of: this Rature, if the fact was ſuch. Gilb. Ch, 


57. 9 ns 
4. An award may be pleaded. to a bil to et aſide the 


award, and open the account, KY All. 395, 501. and it is 
not only good to the merits of the caſe, but likewiſe to 
the diſcovery ſought by the bill. 3 Al. 5295 644 But if 
fraud, or partiality, are charged againſt the arbitrators, 
thoſe charges muſt not only be denied by way of averment 
in the plea, but the plea muſt be ſupported by an anſwer 
ſhewing the arbitrators to bave been i rn and impar- 
tial, 2 All. 396, 501. 1. 
5. In a plea of a releaſe,” the defendant muſt ſet out the 
copſderation upon which the releaſe was made. 2 J 
Hard. 168. If a releaſe is pleaded to a bill for an 
. it muſt be under ſeal; otherwiſe it muſt be plead- 
ed as a ſtated account only. Eil. n 
6. To a bill brought, upon ſome ground of- equity, by 
an heir at law-.againft a devifee, to turn the deviſee out of 
poſſeſſion, | the deviſee may plead the will, and that it was 
duly executed, and ought to prevail, until upon an iſſue 
at law it mould be found to be otherwiſe. 3 Atk. 17. 2+. 
361. But if the bill prays a receiver, and the plea goes to 
that part of the bill, it will be ſo far over - ruled; as it may 
be neceſſary for the court in the progreſs of the cauſe to 
appoint a receiver. 3 Ath. 17. ſed vide 36 f. 
. %. plea of purchaſe for a valuable conſideration, or oi 
a mortgage without notice of the plaintiff's title, is a bat 
to a ſuit in equity. 2 Atk. 397, 630. 2 Vemr. 301. Such 
a plea muſt aver, that the perſon who conveyed, or mort- 
gaged, to the defendant, was ſeiſed in fee, or pretended to 
be ſeifed, and was in poſſeſſion, if the conveyance pur- 
ported an immediate transfer of the poſſeſſivn, at the time 
when he executed'the purchaſe or mortgage deed. 3 Mm. 
281. 1 Fern. 246. 1 muſt aver a nme and — 
W ben 58! er artic 
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articles merely, 3 Vm. 28 f. for if there are artieles only 
and the defendant is injured, he muſt ſue at la upon the 
covenants in the articles. 1 Att. 571. It muſt inter the 
conſideration, and che actual payment af it; for if it is 
only ſecured to be paid it is not ſufficient... 3 Att. zoq, 
$14. The plea muſt alſo deny notice of che plaintiff 8 
title, or claim, previous to the execution of the deeds, and 
payment of the conſideration, 1 Ven. 179. 1 Ch. Cn. 34. 
2 Att. 631. 3 Att. 204. and the notice ſo denied muſt 
be notice of the exiſtence of the | plaintiff” title, and not 
merely notice of the exiſtence of a perſon: WhO could claim 
under that title. 1 Att. aa. If particular inſtances of no- 
tice or circumſtances of fraud are charged, they muſt be 
denied as ſpecially and particularly as charged in the bill: 
3 Ath. 815. 2 Veſ. 450. This ſpecial and yartitular de- 
nial, of notice or fraud, muſt be by way of anſwer, that 
the plaintiff may be at liberty to except to its ſufficiency. 
1 Vern, 185. But notice, and fraud, muſt alſo be denied, 
generally, by way of averment in the plea ; otherwiſe the 
fact of notice, or of fraud; will not be in iſſue. 3 Vn. 
95. Cilb. Ch. 58. 3 Wis. 244. Notice, ar fraud, 
thus put in iſſue, if proved, will effectualſy open the plea 
on the hearing of the cauſe. A purchaſop with notice, of 
a purchaſor without notice, may ſhelter himſelf under 
the firſt purchaſor. Prec. in Ch. 51. 1 Att. 571. 2 Mth. 
139, 242. But notice to an agent is notice to the, prin. 
cipal, 2 Vern. 574. and where a perſon, having notice, 

purchaſed in the name of another who had no notice, and 
knew nothing of the purchaſe,” but afterwards Dr 
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* In the caſe of Meadows v. - Duchef of uE ls, Mich, 1777. 
the Chancellor ſeemed to be af opinion, that notice, and fraud, 
were to be denied by way of averment in the plea, in caſes on- 
ly where the denial made part of an equitable defence; as in a 
plea of purchaſe for valuable conſideration, the denial of notice 
muſt be by way of averment in the plea, becauſe che want of 
notice creates the equitable bar. 
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it, and without notice paid the purchaſe- money, and pro. 
cured a conveyante'; the perſon firſt contracting was con, 
ſidered from the beginning as the agent of the actual pur. 
chaſor, who was therefore held affected with notice. 1 Brown 
Parl. Uu. 244. A ſettlement in conſideration of 
is equivalent to a purchaſe for a valuable conſideration, and 
may be pleaded in the ſame manner. Rep. temp. Finch, 9. 
If a ſettlement is made after marriage, in purſuance of 
an agreement before marriage, the agreement as well as 
the ſettlement, muſt be ſhewn. 1 Vern. 139. A widow, 
defendant to a ſuit brought by any perſon claiming under 
her huſband, to diſcover what lands ſhe is in poſſeſſion of, 
and what is her title, may plead her ſettlement in bar to 
any diſcovery, unleſs the plaintiff offers, and is able, to 
confirm her jointure. 2 Yeſ. 450. But a plea of this na- 
ture muſt ſet forth the ſettlement, and the lands com- 
prized in it, with ſufficient certainty. 1 Att. 52. A plea 
of purchaſe for a valuable conſideration protects à de- 
fendant from giving any anſwer to a title ſet up by the 
plaintiff; but a plea of bare title only, without: ſetting 
forth any eonſideration, is not ſufficient for that purpoſe. 
2 A1. 241. Upon a plea of purchaſe for a. valuable don- 
ſideration, toiar diſcovery of deeds and writings, the pur- 
chaſe deed muſt be excepted ;: far it is pleaded. 2 Veſ. 107. 
Upon a ſimilar ground, if a bill is filed for diſcovery of 
goods purchaſed of a bankrypt, the defendant may plead 
that he purchaſed them bona fide, for a valuable conſider- 
ation, paid before the commiſſion of bankrupt ſued out, 
and before he had any notice of the bankruptcy. 2 Ch. Ca, 
72, 73. 1 Vern. 27. 

Pleas in bar, of matters in pais only, which extend no 
farther than the diſcovery ſought by the bill, or by ſome 
part thereof, may be, 1. that the diſcovery may ſubject 
the defendant to pains and penalties ; 2. that it may ſub- 
ject him to a forfeiture, or ſomething in the nature of 

a forfeiture; 3. that it would betray the confidence te- 
poked? in a counſel, attorneys or arbitrator. And any other 

matter 
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matter which may ſhew that the defendant ought not «to; be 
compelled to make the diſcovery fought, : for ſumilar rea- 
ſons may be pleaded in like 'manner:/ actt au 27508 benen 

1. It has been already obſetved, that no perſon is bound to 
anſwer ſo as to fubject himſelf to puniſhment, in whatever 
manner that puniſhment ariſes, or. whatever: is the nature 
of the puniſhment, 2 Veſ. 245. 1 Fern. rogge I there- 
fore, a bill requires an anſwer: which may ſubject the: de- 
fendant to any pains or penalties, or tend to adcuſe him 
of any crime,; and this is noteſd apparent upon the fuce of 
the bill that the defendant can demur, he may by plea ſet 
forth by what means he may be liable to puniſhment, and 
inſiſt he is not bound to anſwer the bill, or ſo much there - 
of as the plea will cover. 1 Vern. 110. Fhuß if à bill is 
brought for diſcovery of à marriage, where the fact, if true, 
may ſubject the party to puniſhment in the eccleſiaſtical 
court for inceſt, the defendant may plead the matters to 
ſhew that the marriage, if real, was inceſtuous, and would 
ſubject the parties to pains and penalties. 2 Veſ. 243. But 
if the diſcovery ſought is not of a fact which' can ſubject 
the defendant to any penalty, though connected with ſome 
other fact which may, as where a queſtion is, whether che 
defendant has'a legitimate ſon ; the defendant is bound to 
anſwer, For the diſcovery of that fact cannot ſubje him 
to a penalty, though the diſcovery of his marriage with 
the mother of the ſon may; and therefore he ſhall not be 
compelled to diſcoyer the marriage. 2 Veſ. 4933. 

2. It has been alſo already obſerved, that no perſon is 
bound to anſwer ſo as to ſubject himſelf to any forfeiture, 
or to any thing in the nature of à forfeiture. 1 Ard. 526. 

If this is not apparent on the bill, the defence muſt be 
made by way of plea. But ſuch a plea will only bar the 
diſcovery of the fact which would occaſion a forfeiture. 
Therefore, where a tenant for life pleaded to a bill for diſ- 
covery whether he was tenant for life or not, that he had 
made a leaſe for the life of another, which, if he was te- 
ſant for his own life only, might occaſion a forfeiture, 

the 
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the plea was overruled. * Ve. 108. 80 upon a bill charg. 
ing: the. deßendant. to be tenant foro life, and that he had 


committed waſte, he max plead to the diſcovery ef the act 


vvhich u buld dccaſtor the . forfeitiire, the: waſte; but he 


life, or not. 2. Veſ. 109. 0 So pon bill to diſeever whe- 
ther the Uefcndant was an alien, and whether her child was 
an alien; and here bornq it w held the defendant was 

not bound to diſcaver.) Whether dhe was herſelf an alien, 
but ſhe was compelled to diſcover whether her child 
was an alien, and where borm In all caſes of forſei- 
thre, if the {plaintiff} is intitled alone to the benefit of the 


forfeiture, Maſi 75. and waives: it by his bill, the de- 


fendant will bei@mpelled. to make. the difeavery; _ 
And though. the plaintiff is. not intitled to che benefit of 
the forfeiture, rt if che defendant has by his; own, agree- 
ment bound bimſelf not to inſiſt on being protected from 
making the 8 tho court al. —— ſo. make 
it. 1 e 22 ir i 
3. If at ſeeks a 1 1 = 6: from. 3 | whole 
knowledge, of, the fact was derived from. the confidence re- 


poſed in him as a, counſel,. an attorney, r an arbitrator, 


he may plead, in bar of the diſcoyery, ee of 
the fact was ſo obtained. 1 Chun. Ca. - 1 1 · 51 j 
III. Pleas in bar, of matters of record, — of matten in 
the nature of mattars of record, in ſome.. court not being 
a court of equity, either alone, or joined with. matters ix 
pais, likewiſe extend ſometimes both to the diſcoyery, and 
the relief, ſought by the bill, or by ſome part thereof; 
ſometimes only to the diſcovery, or part of the ee 
and ſometimes only to the relief, or- * of the relief. 
Pleas of this nature may be, 1. a fine, and gon-chim; 
2. a recovery, and the deed; to lead, — declare, the uſes 
thereof: 3. a judgment at law, or ſentence of ſome other 


court : 4. ſome ſtatute; as the: ſtatute of frauds, and per- 


juries; the ſtatute of limitations: or any other ſtatute 
which is a bar to the demands. of the, plaintiff, 


cannot plead to: the: diſcoyery Whether he was tenant for 


"my 
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- to A plea of a fine and no- claim, though a legal bar, . 


yet is equally goed in eqviey, provided it is pleaded-with 


proper averments, M. Jones, 416. YZ Ch. Ca. 278. 7 2:th. 
631» 3 Atk.cgog6 Where a title is merely legal, though 
the defect is apparent upon the face of the deeds, yet the 
fine will be a bar in equity, and a purchaſor will not be af 
ſected wich notice, ſo as to make him æ truſtee for the per 
ſon who had the Tight. + For a defect upon the face uf title 
deeds, is oſten the occaſion of a fine being. levied. 2 Ant. 
631. And even a fine levied upon bare poſſeſſion, with 
non- claim, may be a bar in equity, if a legal bar, though 
with notice at the time the fine was levied. 2 Ait. a40. 
But with reſpect to equitable titles, there is a diſtinction. 
For where the equity charges the land only, the ſine bars. 
But where it charges the perſon only, in reſpect of the land, 
it does not har. 1 Cb. Ca. 278. 2 Att. 300. Therefore 
if a man purchaſes from a truſtee, and levies a fine, he Rands 
in the place of the ſeller, and is as much a truſtee as the 
ſeller was, 2 Atk. 631. provided. he has notice of the truſt, 
or is a purchaſor without conſideration. Gill. Ch. 62. 80 
if the grantee of a mortgagee levies a fine, that will not 
diſcharge the equity of redemption. 2 th. 631. 2 Freem. 
21. 96.-conty. But there are caſes, both of legal and equita- 
ble titles, in which a fine and non- claim will bar, :notwith<- 
ſtanding notice at the time of levying the ſine. 2 fil. g. 
3 Ati. zog. 560. If a fine is levied where the legal eſtate 
is in truſtees for an infant, and the truſtees neglect to claim, 
the infant, claiming by bill within five years after he at- 
tains twenty-one, ſhall not be barred.. 2:Fern. 368. But, 
perhaps, this ſhould be underſtood as referring to the caſe 
of a fine levied with notice of the title of the infant. 3 Vn. 
309. Where a title to lands is merely equitable, as in the 
caſe of an agreement to ſettle lands to particular uſes, 
claim to avoid the fine muſt be by ſubparna. 1 Ch. Ca. 278. 
2 Freem. 21. The pendency of a ſuit in equity will, there- 
fore, in equity, prevent the running of a fine. 2 Ail. 
389, 90. Upon the whole, wherever a perſon comes in 


by 


* 


by al title oppoſite to the title to a truſt eſtate or comes 


in under the title to the truſt eſtate, ſor a valuable conſide- 
ration, without fraud, or notice of fraud, or of the truſt; 
2 ſine and non- claim may be ſet-up as a bar to a claim of a 
truſt. Gilbe Cb. 63. When a fine and non- claim are ſet 
up as à bar to a claim of a truſt, by a perſon claiming un- 
der the ſame title, it is not ſufficient to aver, that, at che 
time che fine. was levied, the ſeller of the eſtate, being 


ſeiſed, or pretending to be ſeiſed, conveyed; but it is — 


ceſſary to aver, that the ſeller was actually ſeiſed. It is not, 


indeed, requiſite to aver, that the ſeller was ſeiſed in fee; 
an averment that he was ſeiſed ut de libero tenemento, and be. 


ing ſo ſeiſed, a fine was levied, will be ſufficient." 2 At. 630. 


eee to a bill of re- 


view. 2 Vern. 190. n . 

2. To a claim under an entail, a recov duly ſuffered, 
with the deed to lead the uſes of that recovery, may be plead- 
ed; if the eſtate limited to the: n W 
2 is thereby deſtro | 

3. To a bill to ſet afi eee ee e ene 
conſcience, the — may plead the verdict, and judg- 
ment, in bar. 3 Att. 223. But if there is any charge of 
fraud, or any circumſtance ſhewn as a ground for relief, 
the judgment cannot be pleaded, unleſs the fraud, or other 
circumſtance, the ground upon which the judgment is 
ſought to be impeached, be denied, and thus put in iſſue by 
the plea. A ſentence in a foreign court may be a proper 
defence by way of plea; but the court pronouncing the 
ſentence muſt at leaſt have full juriſdiction to determine the 
rights of the parties. 3 Ath. 215. Upon the ſame ground, 
plea of a will and probate in the proper eccleſiaſtical court, 
is a good plea to a bill by perſons claiming as next of kin 
of a perſon ſuppoſed to have died inteſtate. 1 Vern. 30). 


Even if fraud in obtaining the will is charged, that is * 


2 ſufficient equitable ground to impeach” the probate; for 
: me Os may: reſort to the ecclchaſtica] court, which is 


competen: 


Cl 


ſo 
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competent to determine of the fraud *. But /whore'-thi 
fraud practiſed has not gone to the whole will, but only to 
ſome particular clauſe ; or if the fraud has been practiſed 
to obtain the conſent of the next of kin to the probate ;- the 
courts of equity have laid hold of theſe circumſtances to 
. declare the executor a truſtee for the next of kin. 1 Str. 
5 666. Gilb. 203. 1 Veſ. 284. Where there are no ſuch 
7 circumſtances, the probate of the will is a clear bar to a 
0 demand of perſonal eſtate; and if the teſtator died in a 
| foreign country, and left no goods in any other country, 
| rebate of. hn nme 
i ſufficient. . 1 Vern. 307. 
0 


4. To a bill ſor diſcovery of a truſt, the Ratute of frauds 
and perjuries, with an averment that there was no decla- 
zation of truſt in writing, may be pleaded. 2 Ati. 156. 
The ſame ſtatute, with an averment that a will was not 
* duly executed as required by the ſtatute, is a good plea to 
0 a bill brought by a deviſee, claiming under the will. To 
2 bill for a ſpecific performance of an agreement, the ſame 
ſtatute, with an averment that there was no agreement in 
writing, ſigned by the parties, may be pleaded. Prec. in 
Ch, 402, 533. But in all theſe caſes, if any matter is 
charged by the bill which may avoid the bar created by 
the ſtatute, that matter muſt be denied, generally, by way of 
averment in the plea; and it muſt be denied, 
and preciſely, by way of anſwer to ſupport the plea. The 
ſtatute of limitations is likewiſe a good plea, 3 Vin. 39. 
2 Att. 395. Gilb, Ch. 61. But if a bill charges a fraud, and 
that the fraud was not diſcovered till within fix years be- 
fore filing the bill, the ſtatute is not a good plea, ' unleſs 
the defendant denies the fraud, or avers that the fraud, if 
any, was diſcovered fix years before filing the bill. 3 Mint. 
143- And though the ſtatute of limitations is a bar to the 


5 —— 


2 Vern, 8. 76. 2 Ch. Ca 178. 1 P. Ws. 389. 2 P. 
"us. 286. Meadows v. Dutcheſs of Kir gſton, Michaelmas 1977, 
claim 


ERAS SETS SWw Can» EY 


488 eas. 


elaim of a debt, it is not to a diſcovery ben the debt became 
due; for if that is ſet forth, it will appear to the court 
whether the time limũted by the ftatute is elapſed. 2 th. 51, 
Where a particular ſpecial promiſe is charged to avoid the 
operation of the ſtatute, the plaintiff muſt deny the promiſe 
charged by averment in the plea, as well as by anſwer to 
ſupport the plea. 3 Ath. 70. Where the demand is of 
any thing executory, as a note for payment of an annuity, 
or of maney at a diſtant period, or by inſtalments, the de- 
fendant-muſt aver that the cauſe of action hath not accrued 
within fix years; becauſe the ſtatute bars only as to what 
was actually due fix years before the action brought. 
3 Att. 71. — bill far diſcovery of a title, charging 
ſraud, and praying poſſeſſion, the ſtatute of limitations 
alone is not a good plea to the diſcovery; for the defen- 
dant muſt anſwer to the charge of fraud. 3 Ati. 558. The 
ſtatute of limitations may be pleaded to a bill to redeem 2 
mortgage, if the mortgagee has been in poſſeſſion twenty 
years, 3 4th. 225. and indeed a demurrer has been allow- 
ed in this caſe, where. the poſſeſſion has. appeared upon the 
face of the bill, though later caſes ſeem to be to the con- 
trary. 3 Mint. 287. 3 Atk. 225. To a bill, on an equi- 
table title to preſentation to a living, ſeeking to compel the 
defendant to reſign, plenarty for ſix months before the bill 
was filed may be pleaded in bar; the ſtatute of 'We/tminſ/ter 2. 
being conſidered for this purpoſe as a ſtatute of limitation, in 
bar of an equitable, as well as of a legal right. 2 W. 404. 
3 Att. 459. But if a guare impedit is brought before the fix 
months are expired, though the bill is filed after, it may be 
in ſome caſes a ground for the court to interfere, and conſe- 
quently the plenarty would not in ſuch caſes be n 


\ bar. 2 /7ms. 405. 


In the fame manner, any other ſtatute, which may be 
a bar to the demands of the plaintiff, may be pleaded, 
with the averments neceſſary to bring the caſe of the de- 
fendant within the ſtatute, and to avoid any equity which 


n ay be ſet up againſt the bar created by the ſtatute. And 
if 
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if 2 diſcovery is ſought, which may ſubject the defendane 
to the penalties of any ſtatute, he may plead that ſtatute 
in bar of the diſcovery; Thus where a hill fought” a diſ- 
covery, whether the defendant had become a purchaſor of 
an eſtate, of which the. ſuppoſed feller was not in poſſeſſiom, 
the defendant pleaded the ſtatute: of 32 Hen. VIII. c. 9. 
againſt ſelling or contracting to ſell, any pretended rights 
or titles. 3 Ms. 375. So where a bill was browght-by 
inſurers, for à diſcovery of what goods had been'ſhipped - 
on board a veſſel, the defendant pleaded the ſtatutes which 
make it penal to; export wool, He was however directed 
to anſwer fo far as to diſcover - what goods were on board 
the veſſel beſides.wool. 1 4th. 53. In the ſame manner, 
ſtatutes which occaſion forſeitures, or any thing in the 
nature of a forfeiture, may be pleaded. Thus to a bill, 
ſeeking a diſcovery,, whether à perſon under whom; the 
defendant claimed, was a papiſt, the. defendant pleaded 
his title, and the ſtatute of 11 and 12 Will. III. Sibling 
papiſts. 1 Ath, 526. 528. 2 Veſ. 389. | 

Pleas in bar have been hitherto conſidered with 1 
only to the two kinds of bills moſt common in practice. 
The fame grounds of plea will likewiſe hold in many caſes 
to the ſeveral other kinds of bills, according to their reſpec- 
tive natures, except to a certiorari bill, ſed vide 3 Ch. Rep, 66. 
where a plea to a certiorari bill, of a decree in the inferior 
court is mentioned. But ſome of the other kinds of bills 
admit of a peculiar defence by way of plea. 

Thus a bill of interpleader, if the plaintiff, or either 
of the defendants, has no right, both of the defendants in 
the firſt caſe, and the defendant having right in the ſecond, 
may plead the matter neceſſary to ſhew that the plaintiff, 
or the other defendant, has no right; and, conſequently, 
either that there is no ſubject of interpleader, or that 
the plaintiff has no right to compel the defendants to 


- interplead. 


To a bill to perpetuate the teſtimony of witneſſes, the 
defendant may plead any thing which ſhews that the prog 


* 


190 Pleas. 
tiff has no intereſt in the matter to which he prays liberty 
to examine, or that the defendant has an equal title to the 
protection of a court of equity. As if a bill is brought to 
perpetuate the teſtimony of witneſſes to a will, and the 
defendant pleads a ſubſequent will, or that he is a purchaſer 
for a valuable conſideration wihout notice of the will, 
1 Fern. 354. or that the matter, to which the plaintif 
prays leave to examine his witneſſes, is capable of being 
immediately tried at law, and that the plaintiff has not 

eſtabliſhed bis right at law. 1 Vern. 308. 312. | 
If a dill of revivor is brought, without ſufficient cauſe 
revive the ſuit againſt the defendant, and this is not ap- 
parent on the bill, the defendant may plead the matter 
neceſlary to ſhew that the plaintiff is not intitled to revive 
the ſuit againſt him. 3 Vm. 348. Or if the plaintiff i 
not intitled to revive the ſuit at all, though a title is ſtated 
in the bill, ſo that the defendant cannot demur, the objec- 
tion to the plaintiff's title may alſo be taken by way of plea. 
If a ſupplemental bill is brought upon matter which aroſe 
before the original bill was filed, and this is not apparent 
on the bill, the defendant may plead that fact. Bills in 
the nature of bills of revivor and ſupplement are liable to 
- Acroſs bill differing in nothing from the firſt ſpecies of 
bills, with reſpect to which pleas in bar have in general 
been conſidered, except that it is always occaſioned by a 
former bill, it is not liable to any plea which will not hold 
to the firſt ſpecies of bills. And a croſs bill is not liable to 
ſome pleas which will hold to the firſt ſpecies of bills; 25 
pleas to the juriſdiction of the court, and pleas to the per- 
ſon of the plaintiff, the ſufficiency of which ſeem both 
affirmed by the original bill; unleſs the croſs bill is exhi- 
dited in the name of ſome perſon alone, who is alone inca- 
pable of inſtituting a ſuit, as an infant, a feme covert, n 
idiot, or a lunatic. | | 

It has been already mentioned under the heads of bill 
of review, that a part of the conſtant defence to a * 
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as to admit of a demurre. Mm 
A bill, filed by the direction of he court, ae 
purpoſe of obtaining its. decree touching ſome matter not 
in iſſue by a former bill, is not likely to be expoſed to a 
defence by plea, as it is generally conſidered by the court 
before it is directed to be brought. But in its nature it is 
open to almoſt every plea already mentioned, except, 
perhaps, pleas to the juriſdiction of the court, and to the 
perſon of the plaintiff. Indeed if the bill is mi 
brought in the name of a perſon alone, who is alone in- 


capable of inſtituting a ſuit, a plea to the perſon _ ap 
plaintiff will hold. 


Having thus conſidered , ſome of the principal ares 
upon which pleas may be ſupported, it may be proper to 
obſerve ſome particulars which are pain to Bs attended 
r b 6 


In 


29 Piras, 

in pledding .there-miaſt be theſe fries in equity as 
at h 24. 692. atleaſt in matter. of ſubſtance. A plea 
in bariquft follow the bill, and not evade it, or miſtake 
the ſubje of it. Bund. 70. It muſt de ad idem, 2 fil. 
603. Aplea may be bad in part, and not in the whole. 
1 Ar. 33 This, however, muſt be underſtood with ex- 
ceptĩdns: 1 Vf. 205. If 2 plea does not go to the whole 
bill; it muſt expreſs to what part of the bill the defendant 
pleads; and therefore a plea; to ſuch parts of the bill as are 
not anſwered muſt be over ruled, as too general. 3 4t4."70. 
4 40. 80 if the parts of the bill, to which the plea 
extends, are not clearly and preciſely exprefſed; as if 2 
pleas general, with an exception of matters after men, 
tioned. and is accompanieil by an anſwer; tlie plea is bad. 
Fos the court cannot judge what the plea covers, without 


looking into the anſwer, and determining whether it is ſuf- - 


ficient or not, before mn. rn 
ſidered. 2 Veſ. 108. 

A plea: muſt aver fats te which the plaintiff" may rol, 
and not, in the nature of a demurrer, reſt on facts in the 
bill. 3 Ait. 558. This, however, is not a very ſtrid 
rule: and where a matter, though ground of demurrer, is 
negative; as the want of the uſual affidavit to a bill for 


diſcovery of deeds, and for relief ; it may, though perhaps 
not regularly, be.pleaded. The averments in a plea ought 


in general to be poſitive. But in ſome caſes a 

has been permitted to aver according to the beſt of his 
knowlege and belief: as that an account is juſt and true. 
3 Att. 70. Toth. 70. And in all caſes of negative aver- 
ments, and of averments of facts not within the immediate 
knowledge of the defendant, it may ſeem improper to re- 
quire a poſitive aſſertion. But unleſs the averment is poſi- 
tive, the matter in iſſue appears to be, not the fact itſelf, 
but the defendant's belief of it. And the conſcience of 
the defendant is ſaved by the nature of the oath adminiſter- 
ed; which is, that ſo much of the plea as relates to his 
own acts is true, and that ſo much as relates to the acts of 
171 others 
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others he believes to be true. All the facts neceſfary to 
render the plea a compleat equitable bar to the caſe made by 
the bill, ſo far as the plea extends, that the plaintiff may 
take iſſue upon it, muſt be clearly and diſtinctly averred. 
Gilb, Ch. 58. Averments are likewiſe neceſſary, to ex- 
clude intendments which would otherwiſe be made againſt 
the pleader; and the averments muſt be ſufficient to ſup- 
port the plea. 2 Veſ. 245. If there is any charge in the 
bill, which is an equitable circumſtance in favour of the 
plaintiff's caſe againſt the matter pleaded ; as fraud, or no- 
tice of title ; that charge muſt be denied by way of anſwer, 
as well as by averment in the plea. In this caſe the anſwer 
muſt be full and clear, or it will not be effectual to ſupport 
the plea, 3 Att. 304, 815. 3 Wms. 145. 3 Brown. Parl. 
Ca. 373, 374. for the court will intend the matters ſd 
charged againſt the pleader, unleſs they are fully and clears. 
ly denied. 2 Ath. 241. Gilb. 185. Though the court, 
upon argument of the plea, may hold theſe charges ſuffici- 
ently denied by the anſwer to exclude intendments againſt 
the pleader, yet if the plaintiff thinks the anſwer to any of 
them is evaſive, he may except to the ſufficiency of the an- 
ſwer in thoſe points. A defendant may alſo ſupport his plea 
by an anſwer touching any thing not'charged by the bill, as 
notice of a title, or fraud. For by ſuch an anſwer nothing i is 
put in iſſue covered by the plea from being put in iſſue, and 
the anſwer can only be uſed to ſupport, or diſprove, the plea, 
Gilb, 58. But if a plea is coupled with an anſwer to any 
part of the bill covered by the plea, and which conſequent- 
ly the defendant by the plea declines to anſwer, the plea 
vill upon argument be over-ruled. 2 Atk. 155. Gilb. 58. 
If the plaintiff conceives a plea to be defective in point 
of form or ſubſtance, he may take the judgment of the 
court upon its ſufficiency. And jf the plea is allowed upon 
argument, or the plaintiff, without argument, thinks it, 
though good in form and ſubſtance, not true in point of 
fact, de may take iſſue upon it, and proceed to diſprove the 
fats upon which it is endeavoured. to be ſupported; Pra. 
O Reg. 


Reg. 283. For if the plea is, upon argument, held to be. 
good in law, or the plaintiff admits it to be ſo by replying 
to it, the truth of the plea is the only ſubject of queſtion 
remaining, ſo far as the plea extends; and nothing but the 
matters contained in the plea, as to ſo much of the bill z; 
the ples covers, is in iſſue between the parties. 3 Mn. gg, 
Prec, in Ch. 58. 1 Ch. Rep. 174. If, therefore, ifſue is 
thus taken upon the plea, the. defendant muſt prove the fads 
it ſuggeſts, If he fails in this proof, ſo that at the hearing 
of the cauſe the plea is held to be no bar, the plaintiff is not 
to loſe the benefit of the diſcovery ſought by the bill, but the 
eourt will order the defendant to be examined on interroga- 
tories, to ſupply the defect. Nelſ. Rep. 119. But if the 
defendant proves the truth of the matter pleaded, the ſuit, 
| ſo far as the plea extends, is barred ; even though the ple 
is not good, either in point of form or ſubſtance. There- 
fore if a defendant pleads a purchaſe for a valuable conſide- 
ration, and. omits to deny notice, and the plaintiff replies, 
the plea, though Irregular, i is admitted to be good, and the 
fact of notice not being in iſſue, the defendant proving 
what he has pleaded, is intitled to have the ul a 
3 Mun. 94. 

If a plea requires an anſwer to ſupport. it, upon argu- 
ment of the plea the anſwer may be read to counterprove 
the plea; and if the defendant appears not to have ſufficient- 
ly ſupported his plea by his anſwer, the plea muſt be over- 
ruled, or ordered to ſtand for an anſwer only. 3 4th. 304 
A plea is uſually ordered to ſtand for an anſwer, where it 
ſtates matter which may be a defence to the bill, though 
perbaps not proper for a plea, or informally pleaded. But 
if a plea ſtates nothing which can be a defence, it is merely 
over- ruled. If a plea is ordered to ſtand for an anſwer, it 
is allowed to be a ſufficient anſwer to ſo much of the bill a 
it covers, Meſ. 74. unleſs by the order liberty is given to 
except. 3 Ath. 815. 3 ms. 239. But that liberty may 
be qualified, ſo as to protect the defendant from any par- 


* diſcovery which he —__ not to be 8 to 
make. 
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o be make. 2 Ath. 241. And if 2 plea is accompanied by an 

ying anſwer, and it is grdered to ſtand fo n anſwer, without 

tion liberty to except, the plaintiff ma yet except to the an- 

t the ſwer, as inſufficient'ta tho parts of the bilſ not covered b 

Il as the plea. Meſ. 74. If a 

95. is allowed, the anſwer m 

ue is cauſe, to counterproye' the plea. 

fact There are ſome 

ring being clearly bars, 

not circumſtances that their truth 

t the mere matter of fact 

ga» of the court, 3215, into the truth of the fact. Ord. 
the Can. 98. Such are pleas of outlawry or excommunication, 
uit, which are always. pleaded fl. figills. Pleas oft ai farmer de- 
plea cree, or of another ſuit depending, are rally in the 

ere PIediCament,” being. referred. 10 a Man. 

ide- the fact. 1 Ah. 53. Od. Cauc. 98. If, in any of theſe 
ies, caſes, the Maſter reports the fact true, the hill ſtands 
the immediately diſmiſſed, unleſs the court otherwiſe orders. 
71 I Chan, Ca. 241. But the plaintiff may except to the Maſter's 


"port, and bring on the matter to be argued before the 
court. Durand v. Hutchinſon, Mabaclmas 1 771, on ex- 
ceptions. And if the Plaintiff conceives the plea to be 
defectiye in poi therwiſe, independent of 


or of matters recorded , Or ag of record 
ther court, need nat be upon 


ie, Ir Frac, Rig. 174. Hut pleas in ha, 
il matters in dis, muſt be upon oath. 1 OR 


O 2 lauoduction 


in, 


latrodusden to a Plea. 


. defondant, to the bil of complaint 
of — 3 | 

bis 1 by proteſtation, not conf ſing or „ 
ing all or any of the matters and things i in the complainant's ſaid 
bill of complaint contained to be true, in ſuch manner and form a; 
the ſame are therein and thereby alledged for plea unto the ſaid 
* ſai i. That, &c. 


Concluſion to a Plea. 


All which matters this defendant doth aver and plead in bar 
of the complainant's ſaid bill, and of the complainant's pretended 
demands, for which he ſeeks relief; and this defendant prays u 
be hence diſmiſſed, with his reaſonable cofts and charges in thi; 


tubal if eorengfully ſuſtained. 
Or thus: 


And therefore this defendant doth plead the ſaid (act of par- 
liament, releaſe, &c.) in bar to the ſaid complainant's bill; 
and humbly demands the judgment of this honourable court, whe- 
ther he ſhall be put to make further anſwer thereunto ; and praji 
to be hence diſmiſſed, &c. 


Df anſwers. 


A anſwer is that which the defendant pleadeth or faith 
in bar, to avoid the plaintiff's bill or action, either 
by confeſſing and avoiding, or traverſing and denying the 
material parts thereof; that is, ſuch matters as are neceſ- 
ſary to ſubſtantiate the proceedings, and make them regu- 
lar, and effectual in a court of equity; for any plaintiff is 


intitled to a diſcovery from the defendant of the matters 


charged in the bill, provided they are neceſſary to aſcertain 


facts material to the merits of his caſe, and to enable 
him to obtain a compleat decree. Jeff. Symb, 104. — 
| 18 
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this is ne as well to ſupply proof which cannot other- 
wiſe be procured, as in aid of proof which may be ne 
ed, and to avoid expence. 2 ef. 492. 

An anſwer muſt contain nothing ſcandalous or ne 
nent, under the like penalty as a bill, viz. good coſts: if 
the defendant ſet forth matter dehors, and not material to his 
defence, it will be conſidered as impertinent, and, upon 
application, may be expunged: if any thing ſeandalous 
be inſerted, that will alſo be expunged by a like applicati- 
on; but nothing relevant can be deemed ſcandalous. _ 

„70. 

2 anſwer to a matter, charged as a deſendant's own 
fact, muſt regularly be without ſaying, To his remembrance, 
or as he believeth, if it be laid to be done within ſeven years 
before, unleſs the court, upon exceptions taken, ſhall find 
ſpecial cauſe to diſpenſe with ſo poſitive an anſwer; and if 
the defendant deny the fact, he muſt traverſe or deny it (as 
the cauſe requires) directly, and not by way of negative preg- 
nant, as if he be charged with a receipt of money, he muſt 
deny or traverſe, that he hath not received that ſum, or 
any part theerof, or elſe ſet forth what part he hath receiv- 
ed. And if a fact be laid to be done with divers circum- 
ſtances, the defendant muſt not deny or traverſe it literally 
as it is laid in the bill, but muſt anſwer the point of ſub- 
ance poſitively and certainly, Ord. Cane. 100. 

Whenever there are particular and preciſe charges, they 
muſt be anſwered. particularly and preciſely, and not in a 
general manner, though-the general anſwer may amount to 
a full denial of the charges. 

As to the act of another, which defendant does not cer- 
tainly know, he ought to ſay, he has heard and believes, 
or thinks to be true, or that he does not think or believe it 
to be true, and not to ſay only that he has heard. Prac. 
Reg. 7. A defendant having ſworn, that he received no 


more than ſuch a ſum, to his remembrance, allowed upon 
exceptions, 1 Vern, 4 470. 


Ordinarily | 
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- Ordinarily an anſwer ought not to ſet forth deeds in her 
eines and tho? the bill pray the'defendant may ſo ſet them 
forth, yet if the defendant, in his anſwer, ſay, he is ready 
to let the plaintiff have copies of them; or if he do not 
ſay ſo, but ſet forth part of them only, it ſeems well; and 
the court will order that the plaintiff have liberty, at his 
own expence, to take copies of them, without ſending them 
to a Maſter ; or order the defendant to produce them at the 
examination of witheſſes, or leave them with his clerk in 
court, Sc. as there is occaſion. Prac. Reg. 10. 

A practice has hitherto univerſally prevailed, of conclud- 
ing an anſwer by a general traverſe or denial of all the mat- 
ters m the bill ; and this is ſaid to have obtained formerly 
and in ancient times, when the defendant uſed only to ſet 
forth his caſe in the anſwer, without anſwering every clauſe 
in the bill: if the anſwer be full, the adding the general 
traverſe is ſurpluſage, and is rather impertinent than other- 
wiſe, and has been determined in ſuch cafe to be unneceſ- 
Jary : yet it is ſtil] continued. 2 Vins. 87. 

The anſwers of n in * country are taken by com- 
miſſion. 

The old rule of court, before the ſtat. 4 & 5 Ann. c. 16. 
for amendment of the law, was, to ſend to the commiſ- 
ſioners the tenor of the bill, and they examined the defend- 
ant, in taking his anſwer by this tenor in the ſame man- 
ner as if they had been examining him upon interrogato- 
ries ; and in the return of the commiſſion, certified the 
method in which they took his anſwer ; ſo that there was 
no occaſion either for the council or the party to ſign the 
anſwer; but by degrees, the inſerting the tenor of the bill 
in the commiſſion, was done in ſo looſe a manner in the 
office, that it became a mere ballad, and was of no real 
uſe to the parties, and did not at all auſwer the end of aſ- 
ſiſting the commiſſioners in framing the anſwer, but was 2 
fruitleſs and unneceſſary expence; ſo that the act of parlia- 
ment for amendment of the law, very judiciouſly took away 
the practice of ſending with the commiſſion tenorem bille. 
3 Ait. 440. | 
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_ Anſwers and, pleas returned. by commiſſion, formerly 
were not ſigned, by the party — ſuch anſwers or pleas, 
Lord Hardwick taking notice of ſo irregular a practice, 
whereby it became very difficult to convict any. defendants 
of perjury, who had forſworn themſelves i in an, anſwer or 
plea, and alſo obſerving, that it had beea the, conſtant prac: 
tice for defendants, Who ſwear their anſwers or pleas' 2 
a Maſter, to ſign the ſame, ati the time. of taking them 
Ordered that all anſwers and pleas, as well thoſe. wh ich ſh 
be taken by commiſſion, 25 ale which el de taken be 
fore any Maſter, of this court, be ſigned the party 1 
ing ſuch anſwer or, plea, in the ; preſence © f the Maſter, or 
of the commiſſioners before whom the = thall be taken 


reſpetively. April 27, 1745 · 2:Ath. 290., 
An anſwer in a town cauſe muſt be ſigned by Eg” 


where it is taken by commiſſion in the country, there is 
no neceſſity for a council to ſign it: in early times, When 
an anſwer was taken by dedimus on the tenor of the bill, 
the commiſſioners being barriſters at. Jaw, the ſic ature "of 
other council than the commiſſioners was diſpen| ed with; 

and at preſent, in a country cauſe, where the "anſwer i is 
taken by commiſſion, although the anſwer uſually. is drawn 


or peruſed and ſettled by council, his ſignature does not 


always appear upon the record. x all caſes the anſwer 
muſt be upon oath or affirmation, unleſs in the cafe of peers 
or peereſſes of the realm, or biſhops, who are to anſwer up- 
on proteſtation of honour only. Ord. Canc. 40. And this 
ceremony is ſometimes diſpenſed with : where there is an 
amicable defendant, his anſwer may be taken without oath, 
by conſent of the plaintiff, under an order obtained of 
courſe for that purpoſe. 

Whatever part of a bill is not covered by a er 
or plea, muſt be defended by anſwer, unleſs the defendant 
diſclaims: for if a plea be over-ruled, the defendant may 
inſiſt on the ſame matter by way of anſwer, 2 Vn. 95. 
1 4th, 450. but if the diſcovery ſought by the bill is mat- 
ter of ſcandal, or will ſubjeR the defendant to any pain, 


penalty 
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penalty or forfeiture, he is not bound to make it, 1 Ven. 
109: and if he does not think proper to defend himſelf 
from the diſcovery by demurrer or plea, accerding to the 
circumftanices of che caſe, he may by anſwer inſiſt that 
he is not obliged” to make the diſcovery. 2 Mm. 238. 
2 Vef. 491. In this caſe the plaintiff may except to the 
defendant's anſwer as inſufficient, and upon thoſe excep- 
tions it will be determined; whether the defendant is or 
not obliged to make the diſcovery. If the defence which can 
be made to a bill, conſiſts of a variety of circumſtances, ſo 
that it is not proper to be offered by way of plea, 1 4. 
54. or if it be doubtful Whether as a plea it will hold; 
the defendant may ſet forth' the whole by way of anſwer, 
and pray the ſame benefit of ſo much as goes in bar, as if 
it had been pleaded to the bill, 2 Ms. 45. or if the 

defendant can offer a matter of plea which would be a 
compleat bar, but has no occafion to protect himſelf from 
any diſcovery ſought by the bill, and can offer circum- 
ſtances which he conceives to be favourable to his caſe, 
and which he could not offer, together with a plea, 
he may ſet forth the 'whole matter in the ſame manner. 


Thus if a purchaſer for valuable conſideration, clear of 


all charges of fraud or notice, can offer additional cir- 
cumſtances which he cannot ſet forth by way of plea, or of 
anſwer to ſupport a plea; as the expending a conſiderable 
ſum of money in improvements with the knowledge of the 
Plaintiff, it may be more prudent to ſet forth the whole 
by way of anſwer, than to rely on the ſingle defence by 
way of plea. Although the defendant by his anſwer denies 
the title of the plaintiff, yet in many caſes he myſt make 
the diſcoyery prayed by the bill, though not material to 
the plaintiff's title; and though the plaintiff, if he has no 
title, can have no benefit from the diſcovery, As if a bil 
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* Sed vid. , Vern, 244. where it ſeems as if a defendant will 
be obliged to diſcover where the penalty ariſes from his own par- 
ticular agreement: and N. 77. 
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be filed for tithes, praying a diſcovery of the quantity. of 
land in the defendant's poſſeſſion, and of the value of the 
tithes; though the defendant inſiſts upon a modus, or upon 
an exemption from payment of tithes, or abſolutely denies 
the plaintiff's title, he muſt yet anſwer to the quantity of 
land, and value, of tithes, 'Hardr. 130. ſed vid. Gilb. 
229. or if a bill be filed againſt an executor by a creditor 
of the teſtator, the executor muſt ſet forth an account of 
the aſſets he is poſſeſſed of, though he denies the debt. 
Hardr. 188. Ayl. 547+ 

A counſellor, clerk in court, or ſolicitor i is not obliged to 
anſwer what he knows of his client's caſe as ſuch—nei- 
ther is a referee where it is agreed that what paſſes in the 
reference ſhall not be diſcloſed or made uſe of on either ſide. 
Prac. Reg. 8. 

If a man by anſwer ſwear that what he received, he re- 


ceived as a menial ſervant, and hath paid it over to his maſ- 


ter, he ſhall not be put to account again, but he ought to diſ- 
xloſe this matter in his anſiver, 1 Vern. 136, 208. for a * 
of this ſort was over- ruled. 1 Vern. 95. 

A defendant may be held to the offer made in his an- 
ſwer, though the circumſtances of the caſe are varied from 
what they were when nn 1 Vern. 
448. 

Notice may be denied, either in the plea or anſwer, where 
the defendant pleads himſelf a purchaſor for a valuable conſi- 
deration. Moſ. 73. 

If fraud be charged in a vil, it muſt be denied by anſwer, 
and not by way of plea. 1 Vern. 185, 

In ſome caſes a defendant may by anſwer inſiſt againſt A 
diſcovery prayed by a bill, to which if he had demurred, 
it would have been admitting the facts to be true; as 
where S. gave a bond to pay 800. a year to H. during 
S. 's enjoying the office of | or whilſt any body 
it in truſt for him, H. put the bond in ſuit, S. 
fings a bill for an injunction, and a croſs-bill is brought 
by H. to diſcover whether E. held the office in truſt for 
S. J. 
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S. J. in his anſwer inſiſted that he was not obliged to dic- 
cover that which would make him liable to the ſeveral 
acts which vacate a ſeat in parliament, upon a member's 
accepting a place. Per cur. The defendant has done 
right in inſiſting upon this matter in his anſwer, he could 
not demur to it, becauſe that would have been admitting 
the facts to be true; he is not obliged to make the dif 
covery. Ruled upon exceptions to e anſwer, 
3 Ah. 270. 

In an anſwer a purchaſor for a dd. ankles 

need ſet forth no deeds or writings, except. thoſe by and 
under which he more immediately claims. Nor need a 
purchaſor without notice, or any in the like . caſe, as is 
faid, in his anſwer, or plea, ſet out the conveyances at 
large, nor the ſums or dates, but only in general ſay, by 
good and ſufficient conveyances in law, or ſuch in particu- 
lar' for a real and valuable conſideration in money paid. 
Prac. Reg. 14 

— bill to redeem, the mortgagee ought to 
fay, he is willing to receive his money as the court ſhall di- 
rect: for then the court will not order him to receive it with- 
out a reaſonable notice, but if he ſay generally, he is ready to 
receive his money, the court will order it to be paid imme - 
diately. Prac. Reg. 15. 

If defendant by anſwer to a bill, to be relieved againſt 
the penalty of a bond, ſay he does not inſiſt upon the pe- 
nalty ; but is ready to receive his principal, intereſt, and 
- coſts, the parties ſball be forthwith ſent to a maſter to exa- 
mine what is due, &c. Jhid. In an anſwer to be. relieved 
- againſt an action at law, if the defendant ſwears money to be 
due, the court will ſometimes order a judgment to be given 
in debt with releaſe of errors, or the injunction to be diſlolv- 
ed. id. 

Where there is a joint and ſeveral anſwer by A. and B. 
if A. for himſelf anſwers, and B. fays that he hath re- 
ceived the anſwer of 4. and believes it to be true, ſup- 


poling B, charged with nothing of his own — 
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ſach a relative anſwer is ſuffieient; but it is n 
the defendants anſwer ſeverally. Hardr. 15. 

In a croſs- bill, the defendant b l i ought to 
anſwer before he ſues out proceſs upon the crofs-bill, and if 
the defendant in the croſs - bill be threatned with proceſs, he 
may obtain an order to ſtay proceedings upon the croſs - bill 

until the defendant in the original bill (plaintiff in the 
croſs-bill) hath anſwered the original bill, for without ſuch 
order the plaintiff in the croſs- bill may proceed to compel an 

Where the plaintiff ſues both at law and in equity for the 
ſame thing, he will be put to make his election in which court 
he will proceed, but need not however make ſuch election, 
till the defendant has anſwered. 3 Vm. 9o. 

Where £corporat/ons abe ſued here in their political capacity, 
they anſwer under the ſeal of the corporation : but if all thoſe 
of which the corporation conſiſts, be charged as private per- 
ſons, they muſt -anfwer upon oath. Whether a ſole body 
politick muſt anſwer upon oath, or not, dubit. Prac. "Os 
114. Toth. 7, 13. 

A bill againſt a corporation to diſcover writings, the de- 
fendants atifwer under their common ſeal; and ſo being not 
ſworn, will anſwer nothing in their own prejudice. Ordered 
that the clerk of the company, and fuch principal members as 
the plaintiff ſhall think fit, anſwer on oath, and that a maſter 
ſettle the oath. x Fern. 117. Ann. 

If the huſband and wife have appeared, and he only 
anfwers, an attachment may be iſſued againſt both, when 
the time of anſwering is out, unleſs .there be an order 
for him antl his wife to anſwer ſeparately. For though 
the wife is not ordinarily to anſwer without the huſband, 
yet in ſpecial caſes, the court, upon motion, will order that 
ſhe ſhall anſwer alone, without which order, a fole anſwer 
made by her will be ſuppreſſed, Prac. Reg. 23. as where 
the huſband was out of the kingdom, and could not be 
drought to anſwer a breach of truſt, in which the wife 
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was moſtly concerned, the court ordered that ſhe ſhould an- 


ſwer alone. 

Bill againſt intend nd with; for a demand out of the 
e e ths wite, and the huſband beyond ſea, and 
not amenable by the proceſs of the court; yet if the wife 
be ſerved nee ſhe muſt appear and anſwer. 2 Yer. 
61 F7 
Regularly the anſwer of a feme covert, if ſeparate, ought to 
have an order to warrant it; but if the feme's ſeparate an- 
ſwer be put in without an order, and the ſame be a fair and 
honeſt anſwer, and deliberately put in with the conſent of the 
huſband, and the plaintiffs accept it, and reply, the court wil 
not at the motion of the wife, or of her executors, ſet it aſide, 
2 Wms. 371. 

A feme covert appearing, and obtaining an order to anſwer 
ſeparate from her huſband who is abroad, the court will not 
afterwards ſet it aſide, 1 Veſ. 384. 

Frequently the wife is put to anſwer alone, where the huſ- 
band is beyond ſea. Toth. 13, or where ſhe lives ſeparite from 
her huſband, ſhe is after ordered to anſwer alone. 1 Ch. 
Rep. 6... 

If a feme covert cannot in conſcience conſent to ſuch an 
anſwer as. is drawn up by the huſband, ſhe is not obliged to 
ſubmit to it; upon application to the court, ſhe may be 
conſidered as a ſeparate perſon, and will be allowed to anſwer 
diſtin and independent of her huſband, Where a huſ- 
band prevails on a wife to put in an anſwer, contrary to 
what ſhe believes is the fact, he may be puniſhed for a con- 
tempt. 2 Att. 50. 

If the wife's anſwer differs 1 the huſband, it ſhall not 
. prejudice the huſband, as if ſhe confeſs a truſt which he de- 
nies, 1 Chan. Ca. for ſhe can be no witneſs againſt her huſ- 
band. 2 Vern, 79. 

A huſband's bringing a bill againſt his wife, is admitting 
her to be a feme ſale, and ſhe muſt put in an anſwer as ſuch, 
and there is no inſtance of appointing a guardian to put in he: 
anſwer in ſuch caſe. 3 Ath. 478; 

Infants 
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Infants have been obliged to anſwer in equity, when the 
parol ſhould have demurred at law, Toth. 1c8. 


If an infant puts in an anſwer by guardian, and there is 
a decree againſt him without any day to ſhew cauſe, ſuch 


' anſwer ſhall not be read, or admitted as evidence againſt = 


him when he comes of age; but if a ſuperannuated de- 
fendant puts in an anſwer by his guardian, it ſhall be 
read againft him at any time afterward, for he is ſuppoſed to 
grow worſe, and is not to have a day to ſhew. cauſe. 
Prec, in Ch. 229. Eg. Car. Abr. 281. 

An infant is bound by the offer made by him in his 
anſwer, if the other ſide are thereby delayed: and if the 
infant do not, immediately after his coming of age, 

apply to the court in order to retract his offer, and amend 
his anſwer. 2 Vern. 224. 

An infant will in ſome caſes be permitted to put in a 
better anſwer before he comes of age, if his application be 
grounded upon merits; this is not of courſe, but muſt de- 
pend upon circumſtances, for perhaps he might not be able 
to come at the ſame evidence when he is of age; as where 
the fact he wants to examine to is of long ſtanding, and the 
witneſſes advanced in years, may probably die before he 
comes of age. 2 Att. 532. 

If an infant anſwers by guardian, (which is generally 
the caſe) the guardian, muſt be ſworn ; and. if it appear 
by the caption that he was not ſworn, the anſwer will be 
quaſhed. Prac. Reg. 183. 

It is a motion of courſe, for a defendant an infant, after 
he comes of age, to be at liberty to put in a new anſwer, or 
amend his anſwer, put in whilſt he was an infant, if he has 
aday by the decree to ſhew cauſe after he comes of age, 
Mi. 67, 308. 1 Mn. 504. The conſequence of an in- 
fant's putting in a new anſwer is that he may examine 
witneſſes anew to prove his defence, which may be A 
ſrom what i it was before. 2 Vn. 400. 


Where 
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Where a priſoper: has appeared, he ſhall not be brought 
up to anſwer till the time for anſwering, be out; and if be 
will not anſwer, he muſt be brought up by habeas corpus. 
There are no certain rules for amending anſwers; in 
this the court exerciſes a diſcretion ; for the amendments 
in an anſwer are not confined merely to miſtakes. in the 
ingroſſment of the anſwer, where that has differed from the 
original draught ; there are inſtances. of permitting an- 
ſwers to be amended as to miſtakes in matters of fact; and 
ſometimes even after an indictment for perjury, hen the 
perjury aſſigned has been upon particular points in the 
anſwer : but that has been only where the circumſtances 
have been extremely ſtrong to ſhew that it could have ariſen 
from a mere miſtake. Barn. 51. | 

The moſt common caſes of amending anſwers are, where 
through inadvertency a . defendant. has miſtaken a fact or 


a date, there the court will give leave to amend, to prevent 


a defendant from being indicted for perjury. 

The defendant may, without notice, move to amend his 

anſwer in a ſmall matter, but if it be in a material point, 
he muſt give notice of the motion for ſuch amendment to 
the plaintiff's clerk in court: and though it be in a mate- 
rial point, and after iſſue joind, yet the court will, on aff- 
davit of ſurprize, and payment of coſts, allow of the amend- 
ment. Eg. Ca. Abr. 29. 
The court will not allow a defendant to amend an an- 
ſwer, by ſtriking out of it a fact by which the plaintiff 
would be deprived of the benefit of this evidence, eſpe- 
cially where he does not ſwear he was ſurprized into it, 
or ill adviſed in ſetting it forth. 3 Atk. 522. 

A defendant has been allowed to amend his anſwer 
after hearing, and decree on affidavit of. the Solicitor and 
his Clerk, that the miſtake was in the ingroſling the an- 
fwer from the draught, and the draught produced. 2 Vn 
426. 


The defendant may without notice move to amend his 
anſwer in a ſmall matter, but if it be in a material * 
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he muſt give notice of Wang ET prayed, - to the 
plaintiff's Clerk in court. If it be 2 material point 
that he prays to amend, the court often grants it, if the 
defendant was ſurprized therein. Prac. Reg. 11. An an- 
ſwer may not be amended after iſſue joined, yet it has been 
ſometimes done. bid. 


Under particular circumſtances, the court will permit 


the defendant to amend his anſwer by adding a new fat, 
as where the anſwer referred to deeds executed in Sparn, 
and conſequently made it incumbent on the defendant/to 
produce them: the cuſtom of Spain is to depoſit deeds 
Sc. in places appointed for that purpoſe, ſo that an au- 


thentic copy is all that can be had in ſuch caſe. There- 


fore defendant was permitted to amend his anſwer, ſo far 
as to ſet forth the cuſtom of Spain, with regard to the diſ- 
polition of deeds. 2 Att. 294. 


Words of couſe before an Anſwer. 


The anſwer o one of the . 
complaint of —— complainant. 


This defendant now and at all times hereafter, ſaving and 
receiving to himſelf, all and all manner of benefit and aduan- 
tage of exception, that may be had or taken to the many errors, 
uncertainties, and manifeſt inſufficiencies in the complainant's 
ſaid bill of complaint contained, for anſwer thereto, or unto. ſo 
nuch thereof as this defendant is adviſed is material or neceſſary 
for him to make anſwer unto, he anſiuereth, and ſaith, that, &c 
; 5 
Concluſion to an Anſwer. 


And this defendant denies all and all manner of unlawful 
combination and confederacy wherewith he 1s charged, without 
that, that there is any other matter, cauſe, or thing in the com- 
pinant s ſaid bill f complaint contained, material or effeftual 
in the law, for this defendant to make anſwer unto, and not here- 


in and N well and ſufficiently anſwered, avoided, traverſed, . 


or 
* 


I 


— 
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or denied is true, to thi knowledge and belief of this defendant, 


All which matters and things this defendant is ready and willing 


to aver, maintain, and prove as this honourable court ſhall direct, 


and humbly prays to be hence ' diſmiſſed with his reaſonable oft; 
and charges in We law, in this yy" moſt n fin ſuſtained. 


Df Diſclaimers. 
N - anſwer denying all right or title. to the thing in 
demand, by the plaintiff's bill, and renouncing all 
claim thereto, is termed a diſclatmer ; and which not un- 


frequently ariſes from a miſtake of the plaintiff, in making 


a perſon party to a ſuit, who is in no wiſe-intereſted in or 
liable to be ſued for the matters in queſtion. 

Upon a diſclaimer's coming in, the court will in ge- 
neral conſider the cauſe as inſtituted for vexation only, and 
diſmiſs the bill with coſts. But if plaintiff ſhew a probable 
cauſe or reaſon for exhibiting his bill, he may pray a decree 
againſt the defendant, and all claiming under him fince-the 
time of the bill exhibited, upon the ground of the diſclaimer, 
which is commonly granted without coſts on either fide. 
Pr. H. Ch. 11. Prac. Reg. 141. 

Where the defendant diſclaims generally to all the matters 
in the bill, the plaintiff is not to reply, and if he does, 
and ſerves the defendant with a ſubpœna to rejoin, the de- 
fendant may have coſts againſt him for the vexation. 3 Pr. 
Al. 61. 

It ſeems as if the defendant is. intitled to move for his 
coſts, when the plaintiff does not reply, but ſets down the 
cauſe upon the diſclaimer, and ferves a ſubpana to hear judg- 
ment, otherwiſe the bill would be diſmiſſed with forty ſhil- 
lings coſts only, as upon bill and anſwer. _ 

A defendant diſclaimed generally, as to all the matters 
in the bill; the plaintiff ought not to have replied to her 
anſwer ; by doing ſo, and ſerving her with a ſubpana to 

rejoin, ſhe is intitled to have coſts to be tared for the 
| vexation. 


293 


e 


* 


* 9 


yexation, Secus where the diſclaimer is to one part, and the 


low. 
FR the diſclaimer be ye s t ef the matters in esd 
tion, but as to the other part, there is a plea or anſwer, in that 
caſe, there may be a replication to ſuch part that contains the 
plea or anſwer. Cur. Canc. 133. 

If one be named defendant in a bill among Abe waters 
i defendants who in no wiſe pretends any right to the mat- 
ters in queſtion, and he thereupon diſclaims, he may after- 
ſuch diſclaimer, upen a motion for that purpoſe, be examined! 

25 2 witneſs in the cauſe, for it ſhall be preſumed his name 
was inſerted in the bill, without other cauſe than only to take 
away his teſtimony from ay 8 Cur. Can. 
I 

Where a idle is fot ep en ds by a bill, 125 you make 
2 perſon defendant who diſclaims all right, and do not bring 
him to hearing, the court ſaid you ſhall not read his evidence 
s a proof of your own right, to the prejudice of another ds. 
fendant. 2 flit. 39. Hill v. Adams. | 

The defendant ought regularly to wait three terms after bia 
liclaimer is put in, before he moves for coſts, becauſe plain- 
tif may amend his bill, and get a decree upon the ground of 
the diſclaimer and otherwiſe, if Gefendant move for colts tis 
ought to give notice. © 

A diſclaimer being, in baut form, n ths words 
of courſe preceding and concluding the one, are om rom in 
e 


Df Sling and anni — 


HE : appearance bn regularly entered, it was an- 

ciently the practice, to give a rule for defendant to 
anſwer, which expired on that day ſe ennight, excluſive of 
he day of appearance. The giving a rule, has of late years 
* diſcontinued, but the time for anſwering remains the 
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A demurrer, as it aſſerts no fact, but relies on matte; 
apparent upon the face of the bill, is put in without oath, 
and without being ſigned by the party: It is therefore 
conſidered, that the defendant may, by advice of council, 
upon the ſight of the bill only, be enabled to demur; 
for this reaſon a demurrer not coupled with 8 
anſwer, muſt be filed within the eight days, excluſive of 


the day of appearance, or before an order for time be ob- 


tained: the court never indulging a defendant with time 
to demur alone; nor can a demurrer under an order for 
time be regularly filed“; it being the ſpecial condition of 
every order for time, that the defendant ſhall not demur 
alone. And. therefore if a defendant pray an order for 
time, and a commiſſion to take his plea, anſwer, or de- 
murrer, not demurring alone, and under . ſuch commiſ- 
ſion return a demurrer only, the defendant will be liable 
to pay five marks coſts; and although the demurrer be 
allowed, the defendant ſhall have no coſts, Ord. Canc. 9b. 
for it might have been put in without ſuch commiſſion, and 


the plaintiff was put to the needleſs trouble of attending the 


commiſſion ; or if upon a dedimus to take an anſwer only , 2 
demurrer alone be returned, an attachment may be awatded 
for want of anſwer. Gi. 110. Prac. Reg. 136. Cur. Cant. 
106. 

If a defendant —— a commiſſion to anſwer on, 
tender a demurrer to the commiſſioners, and refuſe to 
anſwer upon oath, they are to return ſuch his refuſal, and 
the reaſon thereof, together with the demurrer, and leave 
the ſame to the conſideration of the court. Prac. Reg. 
81. 


2 — © 377 0 2 ot” „ 
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* A demurrer after a ves fe time would . ibis 
2 Was. 464. 

+ A demutrer allowed, but without coſts, becauſe it was 4 
demurrer- only without any anſwer, and came ia hy commiſſion. 
Elme v. Shaw. 1 Vern, 282. 
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Filing and arguing Demurrers. 211 
The tenor of a commiſſion purſuant to an order for a 
commiſſion to plead, anſwer, or demur, not demurring 
alone (from whence it is termed a ſpecial commiſſion) 
does not authorize the commiſſioners to reject a demurrer, 
unaccompanied with a plea or anſwer, if tendered; and in 
that particular the commiſſion ſeems not to purſue the 
ſubſtance of the order: but a defendant would, in ſuch 
caſe, be very ill adviſed to put in a demurrer only; ſub- 


jeting himſelf to coſts, even if it be allowed, when 


3 
can reap the fruit of his demurrer, by coupling an an- 
ſwer with it, denying combination merely, en ee 
coſts. 
K bn if A defuident ben in, ee n 26-he "yy 
tachment, and tenders or pays the coſts of the contempt, he 
may file his demurrer 3 but after a contempt duly profecut- 
ed to an attachment, with proclamations returned, no plea 
or demurrer ſhall be admitted, unleſs upon motion and affi- 
tit, ſatisfying the court of the cauſe of delay. Ord. Canc, 
OE. FUR Dr 463+ - 
eight days; but in general he waits until the plaintiff's clerk 
in court calls upon him for his anſwer, and then files the de- 
murrer immediately. It has before been obſerved, that al- 
though a defendant be reſtricted by an order for time from de- 
nurring alone, he may by anſwering any immaterial fact, or 
denying combination only, put in a demurrer to the whole, 
or any part of the bill, and a demurrer accompanied with 
ſuch an anſwer, will be received: this has been held to be 
within the terms of the order, where the defendant can» 
not anſwer further, without over-ruling his demurrer. A 
(efendant by this manceuvre, may put in a demurrer, af- 
ter an order for time, becauſe the anſwer legitimates the de- 
nurrer. 
When a demurrer comes in, hich it is apprehended 
vill hold, the plaintiff, if he intend to proceed no fur- 
ther, may move for an order to diſmiſs his bill with 
coſts, or ſet down the demurrer to be argued; and if it be 
P 3 | allowed, 


212 Filing and arguing Demurrets, 
allowed, the caſta are five pounds: and the latter ſeems the 
better way, if the coſts of diſmiſſion are likely to exceed 
that fans for defendant cannot diſmiſs. the bill after a de- 
murrar.. Allowed, After a demurrer filed, the 'plaintiff will 
ſametimes ambnd his bill, and this he may do by order ob- 
tained an motion or petition, upon. payment of 20 ſhillings 
ooſta, before the demurrer is ſet down for argument, other. 
wiſe ho muſt pay the defendant the coſts of ſetting down the 
detnurrer, and, 20 ſhillings. beſides, before he can amend. 
. 301. And generally, when a demurrer is put in 
upon a lip: or miſtake in a bill, the plaintiff obtains an 
order to amend, upon payment of 20 ſhillings coſts ;. and 
Ups hagahes e bode ee eee 
argument. 

Af a demurrer be not by the. de dens, within eight day 
after filing, entered with the Regiſter, in order to be: argued, 
it is over- ruled of courſe, and the plaintiff may take out 
proceſs for, forty. ſhillings coſts, and to 3 
Ord. Canc. 97, 1155 

- The defendant; having appeared, and taken an office * 
of the bill, generally lays it before council to make: his de- 
ſence by demurrer, or otherwiſe: if it be by demurrer on), 
the draught of the demurrer being ſettled and ſigned by coun- 
cil, a tranſcript thereof muſt be fairly ingroſſed on parch- 
ment with anhalf crown ſtamp, and — the defendant's 
Clerk in court, to be filed: within eight days after the filing, 
it muſt be entered, which is done by the defendant's Clerk 
in court, leaving a note in the following form with the Regil- 
tex, paying at the ſame time one ſhilling ;\ and formerly a cer- 
tificate from the Six-clerk, of the pleadings being filed, was 
— but it has of late years den diſpenſed * Ord. 

I | ; 


Elly 


5 
Edwards. 
10 Fune—1783 Hinde Clk. 


N Enter Demurrer. 
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And ſo if a demurrer be accompanied with-a-plea Pie 
ſwer, or both, the demurrer and plea mult be entered, or 


they are over-ruled of courſe, 4 

Either ſide may, by leaving a petition (vid. tit. Petition) 
at the ChancelJor's Secretary” s office, apply to the Lord 
Chancellor for an order to. ſet. down the demurrer to be 
argued. No depoſit is requiſite. The petition as anſwered 
(for which twenty ſhillings is paid 
left with 45, 6d. at the Regiſter-office, to draw up and 
the order, and 1s. 6d. for entering, and alſo 18. paid For 
ſetting the demurrer down ʒ & copy of the order ſo paſſed 
and entered muſt be ſerved upon the oppoſite Clerk in 
court, by leaving the copy, and ſhewing the original 
order to the Clerk or his agent at his ſeat, two days be- 
fore the day for hearing. And briefs of the bill and 
demurrer being prepared and given to council, the de- 
murrer comes on regularly te be heard: if it be diſallowed, 
the plaintiff muſt award an attachment for want of an- 
ſwer, and a ſubpans for five pounds coſts ; and ſo when 
the demurrer is allowed the defendant recovers five pounds 
cots by ſub pæna againſt the plaintiff, And if there be a 
demurrer and anſwer after the demurrer is-over-ruled, ex- 
ceptions muſt be taken to the anſwer, $0: if there be a 
demurrer and plea, upon over-ruling the demurrer excep- 
tions muſt be filed to the plea, if ordered to ſtand for an 
anſwer. There are ſome caſes in which the court orders 
no coſts upon allowing or over-ruling a demurrer, but 
ſuch inſtances are very rare. 

No demurrer is to be ſet down for ng on any cer- 
tain day, except the order for ſetting down the ſame be 
brought to the Regiſter, to be entered at leaſt two days 
before the day appointed for hearing ſuch demurrer : and 
iter the paper of demurrers and pleas is made out, and 
ſt up in the Regiſter-office, no alteration is to be made 
therein, Ord. Canc. 52+ | 

If a demurter and anſwer be put in, the anſwer cannot 
be proceeded on until the demurrer has been argued. 


Df 


21 4 


_ "Df fling and arguing Pleas. 
Pleas are of three kinds. 


. 1. 7˙ the Juriſdiction of the Court. 
2. To the Perſon of the Plaintiff or Deſoniens, 
3. Tn bar to the Plaintiff's Suit. 


LEAS to the juriſdiftion of the court, or in diſabi- 

lity of the perſon of the plaintiff or defendant, need 
not be on oath, becauſe it is preſumed, a defendant may 
by advice of council, upon ſight of the bill only, de en- 
abled to put in any juſt plea, which he hath in diſability 
of the plaintiff, or to the juriſdiẽtion of the court. Such 
pleas therefore under the hand of council ſhall be received, 
and filed, although the defendant do not deliver the ſame 
in perſon, or by commiſſion. Ord. Canc. 97. 

One plea only ſhall be agmitted to the JuriſdiQion ; 
wherefore, if the defendant plead ſuch plea as is not ſuffi 
cient in it's nature, or plead the matter inſufficiently, he 
will be put to anſwer. Prac. Reg. 275. 

- Pleas to the juriſdiction muſt be determined in open 
court : and for that purpoſe, the defendant is to enter the 
ſame with the Regiſter, within eight days after the filing 
thereof, or, in default of ſuch entry made, the ſame ſhall 
be diſallowed of courſe as put in for delay; and the plain - 
tiff may then take out proceſs to enforce the defendant to 
make a better anſwer, and pay ferty ſhillings cofts : and 
the ſame ſhall not be afterwards admitted to be ſet down 
or debated, unleſs upon motion it mall be ordered by the 
court. Ord. Canc. y. 

Pleas in diſability of the perſon are outlawry, excommu- 
nication, attainder, &c. 

A plea of outlawry, if it be in any ſuit for that duty 


touching which relief is ſought by the bill, is inſufficient, 


according to the rule of law, and ſhall be diſallowed of 
courſe, as put in for delay, and the plaintiff may, not- 


withſtanding ſueh * — out — to enforce the 
| 3 
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Filing and arguing Pleas. 213 
defendant to make a better anſwer, and pay five marks coſts, 
otherwiſe a plea of outlawry is always a good plea, ſo long 
25 the outlawry remains in force; and therefore the de- 
fendant ſhall not be put to ſet it down with the Regiſter. 
And after the ſaid outlawry reverſed, the defendant upon 
a new ſubpærna ſerved on him, and payment to him of 
twenty ſhillings coſts, ſhall anſwer the ſame bill as if ſuch 
outlawry had not been; but if the plaintiff conceive ſuch 
plea of outlawry, through miſpleading or otherwiſe, to be 
ineffectual, he may, upon notice given to the Clerk on 
the other fide, ſet it down with the Regiſter, to be debated 
with the reſt of the pleas and demurrers in courſe. But 
if the plaintiff ſhall not in ſuch caſe enter it with the 
Regiſter within eight days after the ſame ſhall be filed, 
the defendant may take out proceſs againſt the plaintiff, 
for his ordinary coſts of five marks, as if the ſame had 
been heard, Ord. Canc. 98. 

Pleas to the juriſdiction muſt be pleaded. ante loam 
uam; for by anſwering the defendant has ſubmitted to the 
juriſdiction, and the pleas of outlawry, &c. are in the ſame 
predicament z after anſwer the defendant admits the plain- 
tif a proper perſon to be anſwered unto, and therefore ſuch 
plea would then come too late; but if the outlawry be 
not pleaded, yet it may be ſhewed at the hearing, as a 
peremptory matter againſt the plaintiff's demand, if it be 
perſonal ; becauſe it ſhews the right of the thing in de- 
mand to be in the King: and ſo in the canon law an ex- 
communication might be ſhewed at the hearing, ſor it ig 
in the nature of an outlawry with them: and a plea to the 
perſon is not ſet down by the defendant, being ſub pede 
illi; it appears upon ſhewing to be a good plea, and 
therefore is preſumed not neceſſary: to be argued before 
the court; if there be any inſufficiency in point of form, 
the plaintiff muſt ſet down the plea, A plea of outlawry 
in the ſame cauſe in which relief is ſought by the bill is 
bad, becauſe the outlawry is part of the grauamen, and is 
(#ceptio cujus rei petitur 3 Jent. Cent. 37. 


A plea 
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A plea in bar is generally put in upon oath, and is 2 
kind of ſpecial anſwer, ſhewing and averring adds to Which 
the plaintiff may reply, and not merely dilatory, as à ple 


in abatement; therefore che court exerciſes a liberality to 
a party making his defence by pleading in bar, with which 


a defendant pleading in AO: is never indulged, nor 


in juſtice intitled to. 


A dill preferred againſt a party living and reſiding 
vithin wo miles of Lonam (which is called a town cauſe), 
or not above twenty miles, after he has regulary entered 
an appearance by a Clerk in court, muſt make his defence 
þy way of plea within eight days, excluſive of the day of 
appearance, or get an order for time, The court will of 
courſe indulge the defendant with three orders for time con- 
ditionally to plead, anſwer, or demur, not demurring alone. 
The firſt of theſe orders muſt regularly be applied for, and 
ſerved within the eight days, and each ſucceſſive order, 
ſhould be applied for, and ſerved before the antecedent 
order is ſpent. By a cloſe attention to this practice the 
proceedings in Chancery would be much expedited, and 
a plaintiff may, if he pleaſes, enforce it, by iſſuing proceſs 
of attachment upon every default; in the firſt inſtance, 
when no order for time is ſerved before the rule for an- 
ſwering, viz. the eight days, has expired; or if, within 
the time preſcribed by a prior order, a ſubſequent order for 
further time be not ſerved. This practice, if ſtrictly ad- 
hered to, would in a great meaſure obviate that delay, ſo 
much complained of in the proceedings of this N be- 
fore a full anſwer can be procured. 

A defendant. in a'town cauſe is intitled to ths orders 
for time. Upon the firſt application the court will make 


an order for one month; the ſecond order peremptorily 


preſeribes three months; and a third order is granted upon 
defendant undertaking or conſenting by council or Clerł in 
court, to pray no further time. When a defendant cannot, 
within the time limited by theſe orders, put in his anſwer, 


the court will makean order for a fortnight or a month's — 
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Filing and arguing Pleas. | 
ther time, upon defendant entering his appearance with the 
Regiſter, and conſenting, by his Clerk in court, that the Ser- 
jeant at Arms ſhould go againſt him, as upon a commiſſion 
of rebellion. returned; and if he anſwer not by the time allow- 
ed him by the order, the plaintiff takes certificates from the 
Regiſter of the defendant's having entered his appearance, and 
from the Six-clerk of the anſwer not being filed; and it is a 
motion of courſe to obtain an order for a Serjeant at Arms to 
go againſt the defendant, and . 
clear his contempt before he be diſcharged. 

Theſe orders are ſeverally and reſpectively obtained by 
motion in court on any day in term at the riſing of the 
court, or on a ſeal day, or by petition to the Maſter oſ 
the Rolls at any time. If the application be by motion, 
inſtructions ſhould be given to council to move of courſe 
for an order for the time to which the defendant is intitled, 
as before mentioned: After council has moved, the brief 
ſigned by him muſt be carried to the Regiſter- office, to 
draw up and. paſs the order, for which 4s. 6d. is paid. 
The order muſt next be entered, which is done by mak- 
ing 2 copy thereof, and leaving the copy, and 
the original order, with the entering Regiſter at the ſame 
office, who will make the intratur, for which 15. 6d. is to 
be paid, The order being thus compleat, a copy thereof 
muſt be ſerved upon the adyerſe Clerk in court, by ſhewing 
the original order paſſed and entered, and delivering the 
copy to the Clerk in court perſonally, or by leaving the 
copy with his agent, at his ſeat in the Six-clerks Office, 
producing at the ſame time the original order paſſed and 
entered, in order to ground an affidavit of the ſervice, if 
neceſſary to make one; and ſo in the ſervice of all orders 
to be ſerved; and if a memorandam of the ſervice were 
indorſed on the order by the party ſerving it, at any future 
time, no difficulty could ariſe in making the affidavit of 
ſervice, 


The method by petition, is by Ein een 


rens 
(vide tit. Petition) with the Maſter of the Rolls's A 
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at his office in the Rolls Yard; 64 is to be paid whe 
the petition is taken away; the petition, as anſwered, is to 
be carried to the Regiſter-office, and the order muſt bo 
drawn up, paſſed, entered and ſerved as before. Upon a 
ſubſequent application for further time, the time granted 
upon the former prder or orders ſhould be ſtated. If the 
defendant be in contempt, that ſhould be alſo mentioned, 
and that upon payment or tender of coſts of contempt, the 
defendant may have the time uſually grantrd; if he has 
ſtood out far in contempt, the court will perhaps not in- 
dulge him with ſo long time as otherwiſe; and after a 

contempt duly proſecuted to an attachment, with proclama- 
tions returned, no plea ſhall be admitted but upon motion, 
Ord. Canc. 99. This is not at preſent attended to; upon 
payment or tender of coſts of contempt, the defendant is 
indulged with the fame time as if no contempt had been 
incurred; yet, in ſtrictneſs, if, in a caſe falling within the 
intent and meaning of this order, the plaintiff apply to the 
court, the defendant would not be indulged with that time to 
which, if no contempt had been incurred, he would by the 
courſe of the court be intitled ; and probably the court woul 
| impoſe terms upon him, 

Each ſucceſſive order for time ſhould be applied for, and 
ſerved in the ſame manner as above. 

A defengant had pleaded in bar to the plaintiff's bill, but 
the plea was not ſuffered to be opened, for that it came in by 
a general dedimus, which was to take the anſwer only, and not 
to plead, anſwer, or demur. 2 Vern. 275. 

A plea unaccompanied with an anſwer, will be received 
under the uſual order for time to plead, anſwer, and demur, 
and if the order be to anſwer only, the defendant may put 
in a plea, for that is an r bs and | Upon oath. 2 Mus. 404. 
Anon. . 

The plea being n or peruſed and ſettled by councih 
muſt be fairly ingroſſed upon parchment, with an half- crown 
ſtamp to each ſkin, if more than one. The jurata is to be 
written at the top on the left ſide, thus: ELIT 
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Sworn at the partie Omen W 
8 , before 
77 Fe be properly varied, if oe plea be taken 
elſewhere. 

A plea in abatement, being put in without oath, conſe- 
quently has no jurata. 

The plea of a Peer or Peereſ ofthe realm is put in upon 
atteſtation of honour, 

The plea thus prepared for ſwearing, the Solicitor pro- 
duces the defendant at the public office, where the defen- 
int foears to Us truth of ins pin aden ds Maſter maids 
ing the office, and the defendant ought to ſign his Chriſtian 
and ſurname at the foot of the plea, on the right ſide, in the 
preſence * of the Maſter ; one ſhilling is paid for the oath. 
The plea compleat for filing, is left at the public office with 
the Clerk, and the defendant's Solicitor muſt give notice to 
the defendant's Clerk in court, that the plea is ſworn, and, 
left at the public office, and the Clerk in court will go to the 
office, and take it away to file. The Clerk at the public 
office always makes a memorandum of the delivery of the plea 
to the Clerk in court, or his agent who generally” faberiſes i 
his name thereto. 

A defendant within twenty miles of London, if he be ſick, 
and unable to attend at the publick office, the Maſter will go 
to his place of abode, to take his plea, for which an extraordi- 
tary fee of two guineas is paid. Prac. Reg. 76. 

A plea in abatement is to be ſigned by I; and in- 
groſſed as before ; the Solicitor then carries it to his Clerk in 
court to be filed. 

A defendant reſiding above twenty miles from London, 
(which is 'called a country cauſe upon his appearing, is 
intitled of courſe to an ordinary dedimus to take his anſwer, 
teturnable in the enſuing term, and is therefore ſellom 
called upon until that time to anſwer: ſometimes a plaintiff 
will, by awarding proceſs of contempt, compel a defendant to 
feal a dedimus after the eight days for anſwering have expired. 


* Page 199. Lord Hardwicke's Order, 1748. T% 
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The commiſſioners under an ordinary dedimus (which is made 
out by a Clerk in court without an order unleſs it be ex parti) 
are not authorized to take and return a plea. Tho' the 
tenour of the writ is to take an anſwer only, and if à plea 
be returned it is inconſiſtent, and the commiſſioners ſeem to 
have exceeded the authority delegated to them virtute brevis; 
yet it has been held that a plea returned by ſuch commiſſion 
is regular. A dedimus may be, and ſometimes is, made re- 
turnable on a general return-day, or on a day certain in term, 
but it is uſually made returnable without delay, which, if 
made out in term, holds to the firſt return of the enſuing term; 
if in the vacation, to the laſt return of the ſubſequent term. 
A defendant is intitled of courſe to three orders for time, as 
in a town cauſe, to plead, anſwer, or demur, not 

alone; the firſt of theſe orders gives ſix weeks ; the ſecond, 
one month; and a third, three weeks. The defendant be- 
ing called upon in the enſuing term, after his appearance, 
as is moſt uſual, to put in his anſwer, applies by motion, 
or petition, for an order for a dedimus, to plead; anſwer, or 
demur, (which is called a ſpecial dedimus, an ordinary ded:- 
mus being to take the anſwer only) and ſix weeks time to 
return the dedimus, which is always granted of courſe, and is 
the firſt order for time. This ſpecial dedimus cannot be 
made out without an order obtained as above, and the com- 
miſſioners may by virtue thereof return a plea, or a plea and 
anſwer, or a plea, anſwer, and demurrer. Theſe orders for 
time are reſpectively made on motion or petition as in a town 
cauſe, and are to be drawn up, paſſed, entered, and ſerved in the 
ſame manner as before directed. To obtain the dedimus, the 
order with commiſſioners names is to be left with the defen- 
dant!s Clerk in court, who thereupon calls upon the plaintiff's 
Clerk in court for commiſſioners names; each party leaves 
what commiſſioners names he thinks Proper, which are all in- 
ſerted in the dedimus. 

The plaintiff's Clerk in court directs (as inſtructed by his 
client) to whom of his commiſſioners notice of executing 
the dedimur, | is to be given, and the label 4 is made accordingly 
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The dedimus, when ſealed, is ſent by the Clerk in court to 
his client, who, according to * on the label, 
muſt give fix days notice to the plaintiff's commiſſioner of 
executing the dedimut, unleſs it be made out ex parte. One 
commiſſioner attending on a fide. is ſufficient, but in caſe none 
| of the plaintiff's attend, the defendant muſt have two of his 
| commiſſioners, becauſe no. leſs than two can return the writ. 
The commiſſioners being met, one of them opens the dedi- 
mus, and ſwears the defendant to his plea, and the plea is then 
annexed to the dedimus, n 
of the anſwer, thus: 

This plea (and anſwer) was (or were) taken on the 4. 
fendant's oath upon the holy Evangeliſts (and the demurrer 
of the ſaid defendant was taken without oath) at the houſe 
of ſaid defendant ſituate in Kinderton in the pariſh of 

iddlewich in the county of Cheſter. on the 14th day. of 
January 1784, and in the 24th year of the reign. of his 
Majeſty King George the Third, by virtue of tbe cam- 
en | A. B. 
| C. D. 
This caption is ts be properly * mad to what 
is taken as a plea, plea and anſwer, plea, anſwer, and de- 
murrer, or plea and demurrer ; and whether upon proteſtation 
of- honour, affirmation or oath, or under the common. ſeal, 
if a corporation; and being ſubſcribed by two of the com- 
miſſioners, they indorſe the return on the commiſſion thus: 

The execution of this writ appears in a certain ſchedule (or 

ſchedules if more than one) hereunto annexed. 
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The commiſſioners fold it up, and bind it with tape, 
ſetting their ſeals, and names, and ſend or bring it to the 
office to be filed; if a commiſſioner has the carriage of it, 
i is taken without oath ; ; if ſent by any other perſon he 
ſwears it has not been opened or altered fince he fo re- 
ceived it, ſometimes the plaintiff's Clerk will accept it 
BY: without oath) after which the defendant's Clerk in court 
fles it in the ſame manner as directed in taking anſwers 
The by commiſſion ; and for further and more particular inſtrue- 


tions 


* 
9 
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tions on the ſubje&t, the praQtitioner is referred to the next 
_ „ which treats of taking „ 

Y 

A plea in diſability of We perſon of the plaimiff, or w 
the juriſdiction of the court, ſhall not be returned upon 2 
commiſſion, for if it be allowed the defendant will have no 
coſts in of Ron's neat wigs eee 
by ſuch commiſſion. Org. Canc. 96. 

IF a defendant do not enter his plea with the Regiſter 
within eight days after filing, it is over-ruled of courſe, as 
put in for delay, and the plaintiff may take, out proceſs to 
enforce the defendant to make a better anſwer, and pay 
40s. coſts, and the ſame ſhall not be afterwards admitted 
to be ſet down or debated, unleſs upon motion it ſhall be 
ordered by the court. Ord. Canc. 9. 

By a ſubſequent order of 29 Fuly 1689. Pleas are to be 
entered according to the above order, but not without a cer- 
tificate firſt had of the filing of the plea. Ord. Canc. 185. 


A certificate is by the preſent practice not required. 


This is intended of a plea of a matter in paris, and not 


of a matter of record or recorded, for it is the plaintiff's 


part to enter theſe if he ſo likes, elſe the defendant, within 
eight days after filing of the plea, may take out proceſs, for 


. . n Prac. 


Reg. 282. 
A plea is entered by . . the fol- 


lowing note with the Regiſter, and paying one ſhilling. 
8 Stradling 
V. = Plea. 
| Stiles, | 
January 20th, 1784. Legb Clpt. 


A plea of a former ſuit depending here for the ſame 
matter need not be ſet down with the Regiſter, being a 
matter recorded in this court: but if the plaintiff be not 
fatisfied with the plea, it ſhall be referred to a b 
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the plaintiff, he ſhall pay the defendant five pounds coſts: 
The reference muſt be procured by the plaintiff, and a re- 

thereon within a month next after the filing ſuch plea, ' 
otherwiſe the bill ſtands diſmiſſed of courſe, with the ordinary 
coſts of ſeven nobles. Ord. Canc. 98. 

A defendant pleaded that the plaintiff brought a former 
ſuit for the ſame matter, which ſuit is ſtill depending for” 
ought he knows to the contrary: for the plaintiff it was, 
inſiſted chat this plea was not good, becauſe he does not 
poſitively aver that the former ſuit is ſtill depending, and 
no iſſue can be taken upon his knowledge to the contrary : 
but the Maſter of the Rolls allowed the plea, becauſe the 
defendant ought not to have ſet it down to be argued, for by 
that he admits, of the former it for the ſame matter is 
depending: but the plea ought to have been referred to a 
Maſter to examine whether there was a former ſuit depend- 
ing for the ſame matter, or not; and ſaid there, needs no 
politive averment that the former ſuit is ſtill depending, for 
that is examinable by the Maſter ; and the defendant never 
ſwears to a plea of a former ſuit depending, but it is * | 
put in without oath, - 1 Vern. 332. 

A former bill pending, was pleaded toa ſecond bill, nich 
had an addition of ſome new matter. Seeing the plea was 
good, the plaintiff was ordered by the court to pay the uſual. 
coſts of a plea allowed, and that the defendant ſhould an- 
ſwer a ſecond bill, or the former ſhould be diſmiſſed with 
wenty ſhillings coſts. 1 Chan. Ca. 241. | 

If a ſuit be depending at common, law, or in any other 
inferior court, it may be pleaded, and the defendant ſhall 
not be put to a motion for an election or diſmiſſion: and 
ſuch plea ſhall be proceeded in, as a plea of a former ſuit 
creading jn this. court” between the. ſane parties, San hdr 
ame matter, Ord. Canc. 99. 

If a cauſe has been diſmiſſed this court, but the difmiſlion 
ot ſigned and inrolled, the plea of ſuch diſmiſſion muſt be 
won oath : for, till the inrollment,' it is not recorded. 
fr. Alm. 11. Prac. Reg. 282 


| 


If 
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If a matter not of record or recorded be pleaded, and 
the plaintiff deſires the opinion of the court, whether, if it 
be true, it be a ſufficient bar, it muſt be argued: and if 
it be-adjudged. ſufficient, and the plaintiff take iſſue, the 
defendant muſt proceed to prove the truth” of his plea by 
depoſitions, or other proof, as an anſwer, c. if by the 
defendant's neglect or default, his plea be over-ruled, the 
court, on motion or petition in time, will order it to be 
argued, the defendant paying five ponds, the cofts on over- 
| ruling. Dic. Prac. Reg. 283. © 


Either party may ſet — the plea to be en and 


this is done by ingroſſing and leaving a proper petition (vid. 
tit. Petition ) with the Lord Chancellor's Secretary, to whom 
ten ſhillings is to be paid when it is taken away an- 
ſwered. The petition anſwered, is taken to the Regiſter- 
office to draw up the order, which is to be paſſed and 
entered at the ſame office, and one fhilling paid for ſetting 
down the plea, and a copy of the order muſt be ſerved, two 
days before the hearing, upon the adverſe Clerk in court. 
The plea being ſet down for argument, both ſides prepare 
briefs, and if, on arguing, the plea be allowed, the plaintiff is 
to pay five pounds coſts to the defendant, to be recovered by 
ſubpoena ; but if over-ruled, the plaintiff takes out the like 
proceſs againſt the defentant for five pounds coſts, and iſſues 
an attachment for want of anſwer *. When the plea is or- 
dered to ſtand for an anſwer, with liberty to except, the 
plaintiff takes out a fubpeena for five pounds cofts, and files 
exceptions to the plea, as in caſe of an inſufficient anſwer, 
and when a plea is to the relief only, and directed to 
ſtand for an anſwer, the words, with liberty to except, ſhould 
be added to prevent eſtabliſhing it as a good anſwer f. 
When a plea is ordered to ſtand for an anſwer (as 
e on arguing is is) coſts are ſeldom given on 


— 


- 


* Vide next head of * e as to the ſervice of the 
ſubpena for cots. 
+ 2 Ah. 814, 
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either ſide; and the beneßt of de matter pleated is generally 
faved to the hearing... rat, Ret 283. 
Where the plaintiff conagives the plea to be, good, tho” not 
true, he may reply to the plea and take iſſue upon it, and 
proceed to examine witneſſes as in caſe of an anſwer, and in 
pr he replies oa plea; before it comes to be at- 
gued, it is always an admiſſien of the plea, as if it had been 
argued and allowed: and if the defendant proye his plea, the 
bill muſt” be diſmiſſed at the hearing 5. ſo if ther plaintiff 
amend his bill before he argues his ples, it is an admiſſion pf 
the goodheſs —— ——— .the ſame had hrenalb wd on 
arguing. T5 116 101 uu i 315 PM 1 ud = 

3 want:gf patties j is not good, but unh plea 
cannot be ſuppneſſed on metion;; but muſt nnn 
argued : Meß: ay. 8 ar- 

No plea is to be ſtt e * 80 
lieitor fall, bring th order fol fetting down the ſame to the 
Regiſter, at leal — —-— 
8. nme. hn eh Jens 11 
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has eight days, — — 
aver the plaintiff g bil' ; if he cannot it tht time com- 
pleat his anferer dhe courts” pb application will of courſe 
dam him three orders for üme. The thine” limited by 
theſe orders, depends uport the tefidence of the defendant; 
i he reſide within ten miles (which is called a town cauſe), 
* within twenty miles of London ; the court mattes an order 
wor the firſt apphcation for one month z upon a ſecond 
wplication,' 4 defendant may obtain another order peremp- 
vfly for three weeks; and a third order for # forthight, may 
te procured uport defendant undertaking or conſenting by his 
of the council or Cletk in court, to pray no further time. Fhe 

WH ff & theſe three orders ought regularly to 9 ä 

Q 
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and ſeryed before the eight days for anbwering are dp, 
for after that time, the defendant, in ſtrictneſs, may be 
attached for want of anſwer, if an order for time be not 
ſerved: and alſo, each ſueceſſive order ſor further time, 
ought to be ſerved before the precedent order expires; 
but this is rarely or never attended to, the Plaintiff's 
Clerk in court uſually giving the defendant an oppo 

of getting an order for time; for although the time for 
anſwering has expired, without any demurrer, plea, or an- 
ſwer being filed, by the curteſy of the office, the defend. 
ant's Clerk in court expects to be called upon by the 
8 's Clerk in court for an anſwer, and alſo, to have 

a notice of attachment before any attachment is actualy 
ſealed, in order to give his client ſufficient notice to pro- 
cure an order for time. When a defendant cannot perſed 
his anſwer within the time, preſcribed by the ſeveral orders 
above mentioned, he may apply for further time, ſtating the 
particular circumſtances of his caſe, which the court vil 
grant, upon condition that defendant enter his appearance 
with the Regiſter, as upon an attachment returned, 
and conſenting that a Serjeant at Arms ſhould go againſt 
him. 

The ſeveral hs for time may. be obtained by moti- 
on in court, or petition. to the. Maſter of the Rolls, ſtating 
the time already obtained, and praying the time as before 
mentioned, to which the defendant is intitled, . The method 
of obtaining an order for time, on motion or petition, i 
by giving inſtructions to council to move of courſe any day 
in term, at the riſing of the court, or at the Rolls, or on 
a ſeal day, before or after term, for the time to which the 
party is intitled, the counſel's brief being carried to de 
Regiſter- office, is to be left with 45. 6d. to draw up the 
order, after it is paſſed, a copy of the order muſt be made, 
and entered at the ſame office, for which 13. 6d. is to be 
paid, and the order is to be ſerved by delivering to, and 
lin a copy thereof, with the adverſe ark. in court 

'\ l perſonalſ 
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perſonally or with his agent, at his ſeat in the ſix; Clerk's of- 

fee, and ſhewing him at the ſame time the original order, 

duly paſſed and entered, in order to ground an affidavit of 

2 hiked; if neceſſary to be made, and fo in the ſerviee of 

all orders which require ſervice; and it would not be impro- 

de makes memorandum of the ſervice on the back of the \ 
order, 

The. mode by petition is, by ingrofling and leaving a 
proper petition addreſſed to the Maſter of the Rolls (vi 
tit. Petition) at the Secretary's office in the Rolls yard, and 
paying 55. 6d. when it is taken away; the petition, as 
anſwered, is to be left at the Regiſter-office to draw up 
the order, which is to. by. paſſed, entered- and. ſerved as 
before. 

The anſwer . drawn or peruſed, and Gened e 
eil, muſt be ingroſſed on parchment, on each ſkin of which 
there muſt be an half crown ſtamp. The jurata muſt be 
written at the top of the anſwer, on the left hangs in the obs 
lowing form; | 

Sworn at the public 4 in Spmond —22—— 
ee 

Ina joint and ſeveral anfwer write both ſtworn. 

The anſwer being thus compleat for ſwearing, the de- 
ſendant muſt be produced at the publick office, where the 
Maſter attending the office will ſwear him to his anſwer, 
having firſt interrogated him as to the knowledge of the 
contents of it; at the ſame time the defendant muſt ſign 
bis Chriſtian and ſurname at the foot of his anſwer, on 
the right hand, in the preſence of the Maſter ; for the 
cath one ſhilling is paid to the Clerk, and the anſwer, 
when ſworn, is to be left at the publick office, until the 
Cerk in court comes to fetch it away to be filed, upon 
notice given him by the Solicitor, or if the defendant be 
within 20 miles of London, and ſick, the Maſter ought in 


OO 


* 


* Yide Pag. 199. Lord Hardwick's order, 1548. 
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ſtrictneſs to go to him to take his anſwer. Prac. Reg. 76. for 
which an extraordinary fee of two guineas is paid. Some. 
times the defendant in a country cauſe, if he is in town, wil 
fwear his anſwer at the — n chats, he 
man cos Up $0:t0Wn p ſweaf it. paltry 

A Quaker puts in his anſwer upon his folema-affiematica 
and declaration: and a Peer or Peereſs of the realm, . upon 
proteſtation of honour only. Ord. Canc. 0. 

A Jew is ſworn upon the Pentateuch, and general wh 
his hat on. 

If the anfwer be taken- without oath er amen, 
which is often the caſe in an -amicable ſuit, an order 
muſt be procured by motion or petition of courſe, upon 
bhintiff e conſenting thereto, and this order being drawn 

up, paſſed,” entered, and ſerved upon the adverſe Clerk 
Den the order muſt be left with the defendant's Clert 
BE Jos when * files he len: writes at the 


Wi thout ancd by der, dated the — . 


The method of diſpenſing with the atteſtation upon ho- ret 
nour of a Peer or Peereſs of the realm, anne 4 
is, mutatis mutandis, the ſame. 'F 

In caſe of a foreigner not ſulkciently verſed i in the Engl = wi 
language to anſwer in that tongue; an order of ccurte mul toy 
be obtained, upon motion or petition, for an interpreter; ver 
and the anſwer being ingroſſed in the foreign language, 2 fa 
tranſlation thereof upon parchment muſt be made by the in- on 
terpreter, and annexed. The foreigner muſt be ſworn. to hi \ 
anſwer: the interpreter attending is previouſly ſworn to inte! WWF takt 
pret truly, and conveys to the foreigner the language of te the 
2 peti 
and juſt to the beſt of his ability: and the paris is 


thereto. _ defe 
A ſuit inſtituted againſt a defendant, reſiding above 2 part; 
miles from London, is termed a country cauſe; and th mear 


defendant muſt anfwer in eight days, or pray à dedimus te 
take his anſwer, (to which he is intitled of courſe) ny 
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fault of either an attachment- may be awarded. A de- 


ſendant in a country cauſe being intitled to a gdedinus of 
1 courſe, he is ſeldom called upon to anſwer till the enſu - 
ing term, and then he generally applies for a dadimus to 
| take his plea, anſwer, or demurrer, not demurfing alone, 
(which is called a ſpecial dedimus) and ſix weeks; tima to 
th return it, which is granted af courſe. The dedimus is 
* uſually made returnable without delay, which if made out 
in term time, holds to the firſt return of the enſuing, term, 
I if in the Vacation to the-laſt 4 — of the enen 
term. | 
— An ordinary Sa by whichon anſwer « or, plow abs 


taken, is made out by the Clerk in court, without any 
> order, and is made returnable without delay; but regularly 
the dedimus (if the ſulpœns was returnable the firſt day of 
the term) ought to be returnable the laſt day of the term ; 
and when the ſubpæna is returnable the laſt day of the 
term, the dedimus ought. to be.retutnable the firſt return 
of the enſuing term: the preſent practice is. in all caſes 
indiſcriminately to indulge the defendant with a deuimus, 
returnable without delay, or on a day certain in term. 


And in the two ſhorter terms, when the defendant lives 
a great diſtance from town, he muſt have a commiſſion 
with a longer return than when the defendant lives nearer 
town. The proceedings are generally adapted to the con- 
venience of both parties, and what time the defendant 
ſhall have, is uſually ſettled * the Clerks in court 
on both ſides. | „ 271 


When the plaintiff will not name 3 to 
take defendant's anſwer, an application muſt be made to 
the court, or to the Maſter of the Rolls by motion or 
petition (vid, tit. Petition) for an order upon plaintiff 
to name "commiſſioners within a certain time, or that 
leſendant may be at liberty to take his commiſſiom e 
forte, It is the general practice, when a defendant 
means to plead, to apply ſor an order for a ſpecial com- 
miſſion, 
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miſſion, viz. to plead, anſwer, or demur, not demurring 
alone; for no ſpecial commiſſion can be made out without 
an order, which is obtained of courſe, by motion or peti. 
tion, in the ſame manner as an order for time in a town 
cauſe, before treated of. | 

A*dedimus or commiſſion, either to take an anſwer, 
or à plea, anſwer, and demurrer, were formerly granted 
upon ſuppoſition of the defendant's inability to travel, by 
reaſon of age, infirmity, or ſickneſs, or in caſes of noble- 
men, corporations, or the like, and therefore ancienth 
were not to be granted, but upon affidavit made of ſick- 
neſs, '*&c. or other good cauſe ſthewn. . 33. But 
ſince the buſineſs of the court increaſed, it became a thing 
of courſe, and therefore the clauſe of impotency need not 
to be inſerted therein. And if a defendant live above 20 
miles from London, he has a dedimus of courſe to take his 
anſwer. Heretofore the tenor of the bill was incloſed in 
or annexed to the dedimus ; the ſtatute of 4 Ann. took it 
away, and aboliſhed a practice which had long called for 
redreſs. | 75 | 

By the conſtant rules of the court, a dedimus to take an 
anſwer is returnable the firſt return of the next term, but 
by the practice it is not returned till the ſecond return of 
Hilary and Trinity terms, becauſe the vacations between 
 Michaelmas and Hilary, and between Eafter and Trinity are 
ſo ſhort ; and this practice was allowed by the Maſter of 
the Rolls. Moſ. 176. 

It was before obſerved, a dedimus to take an anſwer 
only is made out of courſe, and an order is not neceſſary, 
unleſs plaintiff will not name commiſſioners to take de- 
fendant's anſwer, or ſuffer the defendant to take it directed 
to his on c ommiſſioners, and then an application mult 
be by motion in court, or petition to the Maſter of the 

Rolls, (vid. tit. Petition) for an order upon plaintiff to 

name commiſſioners in two days, or in default that de- 


fendant may take out a commiſſion direQed to his of 


1 — — —_— —— _ — — 
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1 which is granted of courſe. Where de- 


fendant is adviſed to demur and anſwer, or plead and de- 
mur, or to demur, plead, and anſwer, a ſpecial commiſſion 
for that purpoſe muſt be obtained, which cannot be made 
out by the Clerk in court without an order, and the order 
is to be applied for by motion or petition, in the like man- 
ner as above, and ſerved upon the adverſe Clerk in court; 
for a demurrer and anſwer, cannot regularly be taken 
under an ordinary dedimus, nor can a demurrer only, be 
regularly returned under any dedimus, though a plea alone 
may by a ſpecial or ordinary dedimus. 8 

In order to obtain an ordinary dedimus, the defendant 8 
Clerk in court calls upon the plaintiff's Clerk in court for 
commiſſioners names, to ſee the defendant's anſwer taken 
in the country, by leaving a note in writing with him for 
that purpole ; this is called craving a dedimus. The plain- 
tif's Clerk in court thereupon leaves the names of two or 
more commiſſioners with the defendant's Clerk in court, 
and the defendant naming. two or more likewiſe, all of 
them are inſerted in the dedimus, the plaintiff's Clerk in 
court at the ſame time directs (as inſtructed by his client) 
to which of the plaintiff's commiſſioners, the defendant is 
to give notice of executing the commiſſion. The defend- 
ant's Clerk in court generally makes out the dedimus, di- 
reed to his own and the plaintiff's commilionses 4 3 the 
form whereof is as follows : 


An ordinary Dates. 
> GE ORGE the Third, by the Grace of GOD, of 


Great Britain, France, and Ireland, King, defender of the 


faith and ſo forth, To (commiſſioners) Greeting. Where- 
«* as M. B. complainant, hath lately exhibited. his bill of 
« complaint before us, in our court of Chancery againſt 
“C. D. defendant. And whereas we have by our writ 
" lately commanded the ſaid defendant to appear before 
us, in our ſaid Chancery, at a certain day now paſt, to 

« anſwer 
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ce * anſwer the ſaid bill. Know, ye that we have given _ 


4 you, any three. or two, gf yau, full pawer apg-authority, 
<< to take the anſwer of the ſaid defendant ta the ſaid bill; 
60 and therefore, we command you, any three of two of 
you, that at ſuch certain day and place as yow-ſhall think 
00 fit, you go to the ſaid defendant, if he eannot £odveni- 
* ently come to you, and take his anſwer te the {aid bill 
aon his corporal oath upon the holy Evangeli/ts, ta be adminiſ- 
C0 tred Jou, am three ar twa.of you the ſaid anſwer being 
« plainly and distinctly written upon parchment, and when 
60 you ſhall have ſo taken it, you are to ſend the ſame 
| © cloſed. up, under the ſeals, of you, any three os twaof 
66 you, unto us in our ſaid court of Chancery (without d. 
, inſert return) whereſpever it ſhall then be, togethe 
«* with this writ. Witneſs. Ourſelf at Veſiminſler 
" « day ok inthe year of our Reigy 


how Miner. 
Ingorſed by the .cpurt, 1 


eat To (infert commiſſuners), any three or: two, of then 
. . a commiſſion to take the anſwer. of C. D. defendant 
at the ſuit of M. B. complainant, returnable (with- 

aut delay inſert return) on fix days notiee $9 faid 

(the plaintiff's commulſioner to whom the neu 


1 * b Sr. 
{ | Sewell, Wi mater. 


If bes . iſſue ex pare the notice in the label is to 
be omitted. 


An ordinary e to 1 55 fy Ur > anſwer. 


«© GEORGE the Thisd, &. To (infert \unni/- 
e — Mus 4. B. W bath 


4815 7 — & 4 * 


* I the er be a Peer, or Pegreſs of = realm inſtead 
of the Tralic characters in the body of the writ, inſert the words 
(upon bis Honour or if the defendant be a Jew, the words upon the 
ſacred Peliateueb or five books of Moſes - and the label is made 
accordingly. 


6 ]ately, 
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« lately exhibited his bill of complaint before us, A 
court of Chancery, - againſt C. D. defendant. 
whereas, we have by our writ: lately aver ow 
« ſaid defendant to appear before us in our ſaid Chancery, 
« at a certain. day now paſt, to anſwer the ſaid bill: bur 
« foraſmuch as the ſaid C. D. is one of the diſſenters 
« commonly called Quakers, as is alledged—— Know” ye 
« therefore that we have given unto” you, any three or two 
« of you, full pawer and authority to take the anfwer of 
« the ſaid defendant to the ſaid bill, upon his ſolemn 
declaration and - affirmation, ita; be made before Jou, 
« any three or two of you, according” te the form and 
« tenor of the ſtatute in that caſe made and provided &. 
Therefore we command you, any three or two of you, 
* that at ſuch certain day, and place, as you ſhall think fit, 
« you go to e een 7 4 rat as in 
the writ Wen | 


| 
} 

} 
f 
4 
. 
- 
8 
n 
Ie 
of 
ta 
« 


—An ordinary Adina, to take te anſver of « corporation 


« GEORGE, the third, G. To (i 


om . 
« ſoners) Greeting. Whereas A. B. comp 


complainant hath 
* lately exhibited his bill of complaint againſt C. D. D.. defend. 


Kants, and whexeas we have by our writ commanded the faid 
* defendants. to appear before us in our ſaid Chancery, at 
*a certain day, new paſt, to anſwer the fajd bill: but 
* ſoraſmuch as the faid.C. D. are. a body corporate, and 
* ought, and have. been accuſtomed to put in their anſwer, 
by a general conſent, Know: ye that we have given 
** unto, you, any three or two of you, full. power and au- 


15 * thogity to take the anſwer of the ſaid, defendants to the 
* * ſaid, bill under the common ſeal of the ſaid corporation, 
5 3 | 53-3 worm 

orgs y If there be another defendant not a Quaker, inſett. Aud 


tbe. anſewer of the other defendant to e ſaid: bill, on his carfortd 
h upon the holy Zane . to & ee 5 you, 2 three 


er two f you; oof! 
tely « and 
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< and therefore we command you, any three or two of 

&« you, that at ſuch certain days and places as you ſhall 
6 think fit, you go to the ſaid defendants, if they cannot 
66 ö come to you, and take their anſwer to the 


E fſaid bill, under their common ſeal, the ſaid anſwer {a 


ein the precedent before.) 

To each of theſe writs the Maſter of the Rolls and Six- 
clerks names are ſubſcribed, and alſo upon the label, and 
generally the Clerk in court's names, in WOE to point out 
the Clerk to whom it belongs. 

The defendant's Clerk in court gives this writ to the 
Bagbearer of the office, to be ſealed ; who afterwards leaves it 
at the reſpective clerk's ſeat in the Six clerk's office, for which 
ſix pence is paid at a common ſeal, and three ſhillings and ſix 
pence extra at a private ſeal. The commiſſion, thus com- 


pleat, is to be ſent to the defendant's Solicitor, or agent in 


the country, to be executed ; who, according to the direc- 
tions on the label, muſt give ſix days notice to the plain- 


tiff's commiſſioner (as is therein ſpecified) of executing the 
commiſſion, which notice may be in the following form : 


We whoſe names are hereunto ſubſcribed, having 
< received a commiſſion, iſſuing out of the high court of 


„ Chancery, to us and others directed, to take the anſwer 


7 


« C. D. defendant to the bill of complaint of A. B. 
« gent. complainant, in a cauſe depending in the faid 
*'court. We do hereby give you notice, that we intend 
& to execute the ſaid commiſſion on Wedneſday the twen- 
* tieth day of May inſtant, between the hours of twelve and 
<« one- in the afternoon, at the houſe of V. G. ſituate in 
% Middlewich in the county of Cheſter, at which time and 
<< place you may be NG if you pleaſe, to ſee the ſame 
taken. Given under our hands the fourteenth day of 
« May, 1783.” 


To Mr. R. Leeks, ; Thomas Parrot. 
Plaintiff 's commiſſioner. Fohn Harri. 


17 che commiſſion iſſue ex parte no notice is ah 
bog. One 


One 


Filing Anſwers. 235 
One commiſſioner attending on each fide is ſufficient for 
the purpoſe of taking the defendant's anſwer, and returning 
the commiſſion ; but in caſe none of the plaintiff's com- 
miſſioners attend, the defendant muſt have two commiſ- 
ſioners to attend to take his anſwer, becauſe no fewer than 
two can take the anſwer, and return the dedimus. 

The defendant's Solicitor having prepared his anſwer, 


and ingroſſed it upon parchment, with an half crown ſtamp 


to each ſkin: On the day appointed the commiſſioners 
meet, and the defendant, — by his Solicitor, at- 
tends them, with his anſwer prepared for ſwearing ; one of 
the defendant's commiſſioners opens the commiſſion, and 
interrogates the defendant in the following manner : | 
“Have you heard this your anſwer read, and do you 


« exhibit it as your anſwer to the bill of complaint of 


6 To which the defendant anſwering in the affir- 
« mative : one of the commiſſioners adminiſters this oath 
« to the defendant, laying his. right hand on the Bible, or 
« New Teſtament; You ſhall ſwear, that what is contained 
« in this your anſwer, as far as concerns your on act and 
« deed, is true of your own knowledge, and that what relates 
to the act and deed of any other perſon or perſons. you be- 
« lieve to be true.” 

So help you God. 


(The ſame- oath is adminiſtered, when an anſwer is 
ſworn in town at the publick office.) 

The defendant ſigns his anſwer in the preſence of the 
commiſſioners . And the anſwer, thus taken, is to be 
annexed to the. commiſſion, and the commiſſioners write 
the caption at the foot of the anſwer. Thus: 3 

This (plea and) anſwer was taken, and the abovementioned 

C. D. the defendant was duly fworn to the truth. thereof, 
on the holy Evdagelifts, (and the demurrer of the ſaid defen- 
dant was taken without oath 0 at the houſe 9 * ee 


— ts. 
1 


— 


* Vide Page 199. Lord E order, 1748. 
in 


in Middlewich in the County of Cheſter, an tie twentieth 
day of May, in the twenty-third year of the reign. of bi; 
4 . King George the Third, and in thi year of our 
1 one thouſand ſeven hundred and eighty three, by vir. 
e 125 eee ne. aun a 
Fs this rarer Orin Thomas Parrot, 
Ne. - 7. Ji TT <7 John Harris, 


be caption: 13 His 3 


Ni 2 was taken. upon the . e rmation of the 
fe id at, &c. * 


nn? 
7 4 


_ The caption of the aniiver of a corporation tempor 


| . onfurt of the: 4 . the. Mayor, 
Aldermen, and Common Council of the city of Cheſter, wa: 
taken under the common feal Faun __ 


faid ſeal affixed appears at, &c. 


© The caption of th ae, of » ſpiritual corporation. 


Wit an anſwer of the above named defendants, "the Dean and 
Chapter of the cathedral church of Cheſter was taken unde 
the common ſeal of the ot Dean and Chapter, as * the ſaid 


2 * appears at, &c. 
The caption of a Peer's 4 


a 


7 an anſwer was was taken. Appen the atufation of A. of 
he above named defendant, the earl T '\ @ty Kc. 


The above caption of the Ae e fs to be 
properly varied, according to the nature of the thing to 
be ſworn to, whether an anſwer, plea and anſwer, &c. 
and being ſubſcribed by two of the commiſſioners, they in- 

Hoe on the commiſſion their return thereof, _ . 


- — The execution of this commiſſion appears in a c nas blobs 
or ſchedules ( if : yore * one fin , hereunto annexed. 
Thomas Parrott. 
John Harris. 
The 


_—— —= umg. ** em Ma — A. 
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The commiſſioners ſhould. be preciſe; in the caption of . 
the anſwer. The joint and ſeveral anſwers. of two defen- 
dants was on motion ſuppreſſed for irregularity, becauſe 
it was * _ written, ſworn; only, and not beth, ſwarn. 
227 23 27-78 | 1H} Mg M7. HS IO CKASUITE 

C 
miſſion; and then the commiſſioners are to fold up the com- 
miſſion, binding it round with tape, and putting theit names 
and ſeals thereto, and to direct it to the defendant's Clerk in 
court. If one of the commiſſioners bring” the anſwer ta the 
Clerk in court, and deliver it ſealed, as aforeſaid, int the 
hands of the Clerk in court, : or of his agent, at his ſeat in 
the Six clerks pf ee | wicker phe 
indorſed thus: 

; Jun i783. - Received by. the e, Pi 
one of t 

Ng ON <1 is ſent by a iger, or 
any. perſon not à commiſſioner, the defendant's Clerk in 
court takes him to the publick office to be ſworn before one 
of the Maſters, where he ſwears That be received the com- 
miſſion from the hands of one or more of the commiſidners therein 
named, e nnn 
received it. I ai Wen; 
| And the indeed den bl 

I 1 June — Upon the oath T- perky bring 
ing it) ar the public office befares i114 1 0 Io: ad 

One ſhilling is to be paid Tach thtuanonr 
left at the publick office, and notice given to the Clerk in 
court, or the Clerk in court, if he goes with the party 
who brings it, after the party is ſworn, generally takes it 
away to the Six clerk's office, and opens it; after which 
he enters it in his cauſe book, annexes it to the bill, 
marks it at the top with the day and, year when filed, and 
ſubſcribes his name at the bottom on | the. left ſide ; he 
then files the anſwer with his Six-clerk, of which he in- 
forms the plaintiff's. Clerk in court, who goes into his Six- 
clerk's m Ay hong: by the ey — 


ens. 


a ©. ” - 
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mitted' 'thither) and takes it from thenee, firſt making an 


entry thereof in the Six-clerk's book: but if the anſwer 
of another defendant to the ſame bill be filed before, he 
then proceeds as aforeſaid; but in ſuch caſe he does not 
annex the anſwer to the bill, he writes at the foot of the 
anſwer Bill with another anſwer to H. i. e. "the plaintiffs 
Six-clerk, . bn 2 the"  Eefendant's 
Six-Cletk. 18 

en hs difenict h Ihe us plead are uber, oe . 
mur and anſwer, or to demur plead and anſwer, an order for 
| a ſpecial dedimus mult be obtained by motion in court, or 
petition to the Maſter of the Rolls, as before directed; a 
copy of the order being ſerved upon the plaintiff's Clerk in 
court, and the criginal order left with the defendant's Clerk 
in court; commiſſioners” names are to be applied for and 
obtained in the ſame manner as for an ordinary dedimus, and 
the order gives the | defendant liberty to take his com- 
miſfion 2x parte, unleſs Plaintiff gives commiſſioners names 
in two days. 


EE eee Set roo Hoang | 
* GEORGE che Third, by the Grace of G O D, of 
Great Britain, France, and Ireland, King, Defender of 
< the Faith, and fo forth, To (inſert commiſſioners) Greeting. 
4 Whereas A. B. complainant hath lately exhibited his 
< bill of complaint before us, in our court of Chancery 
«againſt C. D. defendant, and whereas we have by 
6 our writ lately commanded the faid defendant to appear 


« before us in our ſaid Chancery, at a certain Day now 


. «6 Evens e EG, pre rr r Jet 
241 „ unto 


2 
„ it th. — — 


„ If defendant be a . the words in lale are to be onilt- 
ted, and the following clauſe inferted : l 

— * But foraſmuch as the ſaid C. D. is one of the diſſenters 
© called Quakers, as is alledged, Know ye therefore that we have 
« given unto any three or two of you full power and authority, 
„ in'-purſtance of the ſpecial order of our ſaid court, to take 
the anſwer of the faid defendant to the ſaid bill OO _ 


9 * "8" © " Py" 
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'« unto you, any three or two of you, full power and authority, 
« in purſuance of the ſpecial order our ſaid court, to" tate 
« the anſwer of the ſaid defendant to the id bill, on his curpo- 
« ral oath upon the holy Evangelifts, or hir plea upon his corpo- 
« ral oath to be adminiflered by you, any three or two of you or 
7 his plea or demurrer without oath' to be" reſpectively made to 

« the ſaid bill. And therefore we command you, any three 4 
« or two of you, "that at ſuch day and place as you"ſhall "I 
<« think fit, you go to the ſaid defendant, if he cannot con- 
« veniently come to you, and take his anſwer, ea or an- 
« ſwer reſpectively, as aforeſaid, to the ſaid bill, the fame 
« being diſtinctiy and plainly written upon pa 
« and when you ſhalt have ſo done, you are to ſend” the 
« fame cloſed up under the ſeals of you, any three or two 
« of you, unto us in our ſaid Chancery without delay 
(return) whereſoever- it ſhall then be, together with this 
« writ. Witneſs Ourſelf at II geist the day of 
* - inthe Pear of our reign.” 


Indorled By order of Court, i ien nr tio ng 

Label, Te (the Commiſfoners) a ſpecial dedimus to- take 
the plea, anſwer or demurrer of C. D. defendant, at the 
feit of A. B. plaintiff, returnable without delay (on fix 
days notice to) the plaintiff's ORs to — 
notice is directed to; be given. | 


I the dedimas iſh cr part, the words in backen a 
omitted. t 


» * 
8 1 i. =” Os. We — 


— — 9 * — _ 9 


**.lemn declaration and ads to be made e before Ne any 
* three or two of you, according to the form of the ſtatute in 
that caſe made and provided, or his plea on his affirmation, or 
© his plea or demurrer without a to de W rpg 
* to the ſaid bill.” And &. 
Or if defendant be a Peer, ale of corporal om inſert, 
* upon bis atteftation of honour,” 
neu, 


N * * * R 

of 4 * 9 

e 
* 

* 


0 


+ dnfants, idiots, RU A mee by themſelves 
of inſtituting a ſuits, are likewiſe incapable by themſelves of 
defending one. | Infants inſtitute a ſuit by their next friend, 
but to defend a ſuit the court appoints. them guardians, who 
are uſually their neareſt relations not concerned in point of 
intereſt in the matter in queſtion. If an infant defendant re- 
fide within twenty miles of London (which is u ton cauſe), 
the guardian is appointed in court upon aFperlonal attendance 
of the parties, if above twenty miles (vis. in a country 
a the guardianſhip is appointed by. commiſſion. In a 
town. 'cauſe, the infant having entered an appearance, the 
guardian may be appointed any day in term or vacation; 
in court by the Lord Chancellor, or by the Maſter of the 
Rolls. The infant, and the party intended to be appointed 
guardian, perſonally attending, the Clerk in court for the 
infant prepares 2 note in writing, containing the title of the 
"cauſe, and praying that C. D. (naming. the perſon) may be 
appointed guardian to A. B. the infant, by whom he may 
anſwer and defend the ſuit. This note the Clerk in court 
delivers to and leaves with the Regiſter who takes an 
opportunity of mentioning it to the court, or to che Maſter 
of the Rolls, if the application be at the Rolls; and the per- 
ſon offering himſelf as guardian appearing, upon examinati- 
on, to be a proper petſon, the appointment is made of courſe. 
The. Regiſter who attended that day on which the appoint- 
ment was made, will, upon application, draw up and paſs 
the order, which is to be entered and ſerved upon the ad- 
verſe Clerk in court, Hke other orders ef conſe. Where the 
infant neglects to appear, or to have a guardian aſſigned 
hien, it is a motion of courſe (he being in contempt to an 
attachment) to move for a meſſenger to bring him into 
court, and when he is brought there, if no perſon offer to 
be guardian, the court uſually aflign the. ſenior Six clerk, 
not towards the cauſe to be guardian: by whom the infant 
may anſwer, and defend the ſuit. By this guardian the 
Infant puts in a demurrer, plea or anſwer ; for — 
en the defence would bo irregular, and the = or 
Wer 


e 
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anſwer is always upon the oath of the guardian; who is lia- 
ble to coſts if the anſwer. be, reported. ſcandalous or imperti- 
nent, and ſometimes the guatdian is ordered or decreed to 
perform a duty on behalf of the infant, which if he refuſe: 
or neglect to do, will ſubject him to the cenſure of the 
court; the anſwer of an; infant by guardian is not ad- 
mitted as evidence againſt the infant when he arrives at 
majority, becauſe the infant might have been of ſuch tender 
years when the anſwer, was. put in as to have been ineapa- 
ble of judging for himſelf, -T be language of a decree made 
upon an infant's anſwer; imports that the decree is to be 
binding upon the. infant, unleſs he ſhall in ſix months after 
he ſhall attain twenty one years (being ſerved with proceſs 
for that purpoſe) ſhew unto the court good cauſe to the 
contrary : and the eauſe may be ſhewn by amending the 
infant's anſwer put in by guardian, after the infant has 
attained twenty-one, yet ſuch decree niſi is deemed: an ab- 
ſolute decree, and not to be impeached by original bill unleſs 
fraud or colluſion, &c. can be proved between the plaintiff 
and guardian, and an amendment of the anſwer by ſtatin 
the fraud or colluſion, or both, will be e cauſe Rwy the 
decree ſhould not be made abſolute. 


The jurata of an infant s anſwer by guardian ſtates 1 
order for appointing the guardian, and runs thus, 


Sworn at the public office i in Symonds Inn this day 
of © 1784, by A: B. guardian of C. D. the 
Infant, Purſuant to an order dated the day of © 

| 1 25 me. 
I. Ord: 


If the anſwer be taken without oath, which may be, and 
frequently is, done by conſent upon motion or petition ; the 
order made thereon muſt be drawn up, paſſed, and entered, 
and left with the defendant's Clerk in court (for without the 
order the anſwer cannot be filed) the record is then inſcribed, 

* Without oath by order dated the day Og nd 

R The 
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The other formalities are mutatis mutandis the fame as in 
putting in the anſwer: of a party in no wiſe incapacitated, 

When the infant and guardian reſide above twenty miles 

from London, and the anſwer is to be taken without oath; 
or if the guardian reſide in Linden, and the infant in the 
country, in eicher of theſe caſes a commiſſion to aſſign a 
guardian only will be ſufficient; becauſe; in the one caſe, 
the oath! may be diſpenſed with by order, and in the other, 
the guardian may ſwear to his anſwer at the public office; 

for although the infant muſt be brought 'befove-the com- 
mĩſſioners to have a guardian; aſſigned; the perſonal atten- 
dance of the guardian may be, and generally is, diſpenſed 
with. When the infant and guardian both reſide above 
twenty miles from London; and the anſwer is to be put in 
upon oath, an order muſt be obtained for a commiſſion to 
aſſign a guardian, and to e N anſwer of the infant by 
ſuch guardian. 

Theſe writs cannot ae 9 the Clerk in court, 
without an order firſt obtained fbr that purpoſe, The order 
is made of courſe upon motion or petition, and being 
drawn up, paſſed, entered and ſerved & like other orders of 
courſe; the original order is to be left With the defendant's 
Clerk in court with commiſſioners, names to inſert in the 
commiſſion : the plaintiff's Clerk in court, When called 
- upon for commiſſioners names, uſually- gives them to de- 
fendant's Clerk in court, with directions to whom of them 
notice of executing the commiſſion i is to be given, or in 
default the commiſſion may be made out ex parte. All the 
commiſſioners names are to be inſerted i in the writ ; the 

form whereof is as follows : 


A Dedimus to aſſign a guardian only. 


«GE ORGE the Third, by the Grace of GOD, 
$6 of 3 n mn and Ireland, W. defender of 


— 1 


Pr A — to * a . ouly, is 4 — made out 
6 the 


ex parte, and the order is not ſerved. 
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« the faith, and ſo forth. To ſ inſert commiſſiontrs)!Greet- 

( ing. W hereas A. B. complainant hath. lately exhibited 
: «c "i bill of complaint before us in our court of Chancery 
| againſt C. D. defendant ; but foraſmuch as the ſaid C. D. 
5 « js an infant under age, and cannot defend this ſuit with - 
« out having a guardian aſſigned in that behalf: Know 
9 « ye therefore, that we have given unto ou, any three or 
; « two of you, full power and authority, ini purſuance of 
; « the ſpecial order of our ſaid court, to aſſign and appoint a 
« guardian for the aforeſaid infant; and therefore we com- 
mand you, any three or two of you, that at ſuch certain 
« day and place as you ſhall think fit, you go to the ſaid 
« defendant, if he cannot conveniently come to you, and 
« aſſign and appoint a guardian for the aforeſaid: infant, 
« and when you ſhall have ſo done, you are to ſend; cloſed 
« up, a certificate of your having aſſigned and appointed 
« ſuch guardian as aforeſaid, and this writ unto us in our 
« ſaid Chancery (without delay or other return) enen 
« itſhall then be. Witneſs Ourſelf at V eftminſter this 


ing « day of in the year of our reign. ? 

s of Sewell, Sewell, 
nt's 

the Idirſed By order of Coon. 

alled Label, To (inſert commiſſkoners) any three: or two of 7 
de- a dedimus to aſſign a guardian for C. D. an infant 
them defendant to anſwer at the ſuĩt of A. B. 1 
or in ant, returnable {without delay.) 


Sewell, Sewell. 


A commiſſion t to aſſign a guardian, and to take the infants 
anſwer by ſuch guardian, | 


«GEORGE the Third, by the Grace of GOD, 
"of Great Britain, France, and Ireland, King, defender 
*of the faith, and ſo forth. To ( commiſſioners) Greet- 
— ing. Whereas A. B. complainant hath lately exhibited 
de ou: bis bill of complaint before us in our court of 

"aint C. D. defendant, and whereas: we have by our 

6 the R 2 «6-writ 
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« writ lately commanded the faid defendant to appear be- 
fore us in our faid chancery at a certain day now paſt 
&« to anſwer the ſaid bill; but foraſmuch as the ſaid C. D. 
is an infant under age, and cannot anſwer the ſaid bill, 
„ nor defend this ſuit without having a guardian affigned 
iin that behalf: Know ye therefore, that we have given 
4 unto you, any three or two of you, full power and autho- 
60 rity, in- purſuance of the ſpecial order of our ſaid court, 
<« to aſſign and'appoint a guardian for the aforeſaid infant, 
sand to take the anſwer of the ſaid infant by ſuch guardian 
„to the ſaid bill; and therefore we command you, any 
te three or two of you, that at ſuch certain day and place 
as you ſhall think fit, you go to the ſaid defendant, if 
< he cannot conveniently come to you, and aſſign and 
« appoint a guardian for the aforeſaid infant, and take the 
< anſwer of the faid infant by ſuch guardian to the ſaid bill, 
on ſuch guardian's corporal oath upon the holy Evan- 
« gelifts, to be adminiſtered by you, any three or two of 
cc you, the ſaid anſwer being diſtinctly and. plainly written 
« upon parchment'; and when you ſhall have fo taken the 
«ſaid anſwer, you are to ſend the ſame cloſed up under the 
<« ſeals of you, any three or two of you, together with your 
« certificate of your having affi igned and appointed ſuch 
6c guardian as aforeſaid, and this writ, unto us in our faid 
« Chancery (inſert return) whereſoever it ſhall then be. 
« Witneſs Ourſelf at Weſtminſter this | — 5 in 
« the your, of our reign. 


Sewell Wi nter. 


Indorſed By order of Court. * 
Label, To (inſert commiſſioners) any three or tw of them, » 
a commiſſion to appoint a guardian for and take ll. 
anſwer of C. D. an infant defendant at the ſuit f 
A. B. returnable (without delay) on fix day's n: tice 

to 0 
Sewell, Winter. 
: « The plains commilloner, to whom 4 notice is direfedt $7 
be given. den. 


A com 
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A commiſſion to take a plea; anfwer, or demurrer of an 
infant by his guardian already aſſigned. 


« GEORGE the Third &c, To (commiſſuners) 
« Greeting. Whereas A. B. complainant hath lately exhi- 
« hited his bill of complaint before us in our court of chan- 
« cery againſt C. D. defendant, and whereas we have by our 
« writ lately commanded the ſaid defendant to appear before 
« us in our ſaid chancery at a certain day now paſt to anſwer 
« the ſaid bill, and whereas the ſaid C. D. is an infant and 
« hath a guardian already aſſigned him: - Know ye, that we 
« have given unto you, any three or two of you, full power 
« and authority, in purſuance of the ſpecial order of our ſaid 
court, to take the plea, anſwer, or demurrer of the faid 
« infant to the ſaid bill by his guardian already afiigned ; and 
« therefore we command you, any three or two'of you, that 
« at ſuch certain day and place as you ſhall think fit, you go 
« to the faid defendant, if he cannot conveniently. come to 
« you, and take the anſwer of the faid defendant” by his 
« guardian already aſſigned to the ſaid bill, on ſuch guardian's 
« corporal oath upon the holy Evangeliſts, or his plea on ſuch 


4 guardian's corporal oath, to be adminiſtered by you, any 
« three or two of you, or his plea or demurrer without oath 


« to be reſpectively made to the ſaid bill, the ſaid anſwer, 

« nlea, or demurrer being diſtinctly and plainly written upon 

« parchment; and when you ſhall have ſo done, you are to 

© ſend the ſame cloſed up under the ſeals of you, any three 

© or two of you, unto us, in our ſaid chancery (inſert re- 
© turn) whereſoever it ſhall then be, together with this writ, 

«Witneſs &c. | Sewell, Winter, 

Indorſed By order of Court. . 

Label To (commiſſioners) any three or two of them, a com- 
miſſion to take the plea, anſwer, or demurrer of C. D. 
an infant by his guardian already aſſigned, at the ſuit of 
A. B. complainant returnable (return) on i days 


inter. notice to 9 1% Sewell, Winter. 

—— * —— "IF 

rected l The plaintiffs commiſſioner, to whom notice is directed to o be 
Nen. 


A com- 


- 
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A —— aſſign a guardian . an infant; the guar. 


6 GE ORGE' the, Third, be. To (commiſſioner) 
« Greeting. Whereas A. B. complainant hath lately exhi- 
< bitod\þis bill of complaint before us in our court of chan- 
cery againſt C. P. defendant, and whereas we have by our 
64 writ commanded the ſaid defendant to appear before us in 
our ſaid chancery at a certain day now paſt to anſwer the 
<« ſaid bill; but foraſmuch'as the ſaid defendant, being an in- 
« fant under age, could not anſwer the ſaid bill, nor defend 
this ſuit; without having a guardian aſſigned in that be- 
& half, à commiſſion iſſued out of our ſaid court for afligning 
him a guardian for that purpoſe ; and he accordingly put in 
« bis anſiuer by J. M. his guardian (who is ſince dead): 
« Know ye therefore, that in purſuance of an order of our 
<« ſaid court, dated the — day of — we have given unto you, 
t any three or two of you, full power and authority to aſ- 
« fign a new guardian for the aforeſaid defendant the infant, 
6 by whom he may defend this ſuit. And therefore we 
command you, any three or two of you, that at ſuch cer- 
& tain day and place as you ſhall think fit, you go to the ſaid 
« defendant, if he cannot conveniently come to you, and 
& aſſign and appoint a guardian for the ſaid defendant the in- 
« fant; — when you ſhall have fo done, that you certify the 
* name of ſuch guardian, and your having aſſigned and 
c appointed ſuch guardian, fairly and diſtinctly written upon 


& parchment, and ſend the ſame cloſed up under the ſeals of 


“you, any three or two of you, unto us in our ſaid Chan- 
<« cery (inſert return) whereſoever it ſhall then be, — arg 
<« with this writ. Witneſs Ourſelf at Weſtminſter, dec 
| Sewell, Zinc. 
Indorſed By order of Court. 
Label To (commiſſioners) any three or two of them, a did. 
mus to aſſign a guardian for C. D. defendant (the for- 
mer guardian being dead) at the ſuit of A. B. com- 


e returnable without 
_ Sewell Zincke. 


The 


ww, 25 — Mm MM. os ems . . . Retr 
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— 
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Six-clerk. in whaſe. diviſion che commiſſon i is made ON are 
reſpectively ſubſcribed to theſe ien cds; = 


11 „ % 


To appoint a guardian only, to, an infant by commiſ- 
ſion; the defendant's Solicitor leaves with his Clerk in 
court, commiſſioners names to be inſerted in the com- 
miſſion, which is made out by him ex parte, and, when 
ſealed, is ſent by the Clerk in court to the Solicitor, 
who acquaints , the 'commifſioners with the nature of the 
commiſſion, and ſetties with them the time and place of 
executing it; two of the commiſſioners muſt attend. at 
the time and place appointed to open the commiſſion,” and 
the infant being perſonally produced before them, and the 
perſon propoſed as guardian upon eriquiry? appearing! to ' 
be a proper perſon, the commiſfioners appoint. ſuch per- 
ſon to be guardian to the infant, to anſwer and defend the 
ſuit on his behalf : a certificate of the appointment muſt 
be ingroſſed upon parchment, with an half-crown ſtamp, 
and annexed to the commiſſion ; the form ae 


follows : | | 
«lO "= | | 0 4 2 
eee Beiwcen 4. B. Plaintiff. 
| CG. 4 [ | Defendant 


« To the, right honourable the Lord High Chancellor E 
« Great Britain. 


« We whoſe names are bee i Lubſcribed, in in pur- 
* ſuance of a commiſſion to us and others dre, ae 


15 


23 of Agam i in the county of Cheſter, Bart. to Ky his 

„guardian, to defend this ſuit on his behalf, and we have 

* afligned and appointed the ſaid Sir J. C. to be his guardian 

* accordingly, at the houſe of in Roſtherne i in the county 

& of Chefter, on the ach day © of November 1783, by virtue 
" of the commiſſion hereunto annexed, 

| R. F. 

7. 

| This 


his certificate being annexe: to th? commiſſion, the fol. 


lowing return is indorſed upon'the commiſſion and fubſeri. 
ed by the commiſſioners. 


The execution of 7 commiſſion appears in 4 3 het 
bereunts 5 


„ oUf T4953 17 EH ind + >. Ss 
The commiſſion, with the certificate annexed, is to be 
{ent to the defendant's Clerk in court, at the Six-clerk's 
_ office, W — Reno 


* 
When the ee hmm and che guardian 


in town, and the infant's anſwer by guardian is to be put in 
upon oath, the appointment of the guardian is thus made, 
and the anſwer being ingroſſed upon parchment, with the 
uſual ſtamps, the guardian muſt attend at the publick office 
with the certificate, and ſwear to the contents of his an- 
ſwer: the a jurata is then inſcribed in the uſual 
manner: | 
Sworn Mid of —— 1784, by Sir J. C. Bart. 
_ guardian of the ſaid C. D. the defendant aſſig ned, pur- 
fran to a certificate dated the —— day of —— at the 
b 2 me in Oe Foun before 
_ Eames. 


3 anſwer, when 4 is left at the pablel office, 
until the defendant's clerk in court takes it away to file, 
upon notice given by the Solicitor. The anſwer of the 
guardian when brought into the Six-clerk's office is to 
be annexed to. the commiſſion and' certificate of appoint- 
ing the guardianſhip, and filed therewith, as in grdinary 

caſes. ; 

Where the infant and guardian both reſide above 20 
miles from London, and at a great diſtance from each other, 
and cannot conveniently meet together, and the guardian“ 
bath to the infant's anſwer is diſpenſed with, by 
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der (obtained after the" guardian is Amped) the anſwer 
ogy ingroſſed being brought to the defendant's Clerk in 
court to file, accompanied with the order for taking the 
anſwer without oath, the date and import of the order 
the Clerk in court inſeribes on the record; the certificate 
of appointing the guardian is annexed to the anſwer, 
which is filed of courſe. Or if the e m Na 
are circumſtanced as before mentioned, and the - infant's 
anſwer by his guardian is to be put in upon oath, the 
guardian may be appointed by commiſſion, to aſſign a 
guardian only, and after the certificate of ſuch appoint- 
ment is returned to the office, the anſwer of the guardian 
may be taken in the country under a commiſſion to take the 
infant's anſwer by his guardian already I and the 
caption of the anſwer may run thus: 


This anſwer was taken, and the above-named Sir J. C. 
Bart. as guardian already aſſigned to the ſaid C. D. the 
infant, was duly fworn to the truth thereof upon the holy 
Evangeliſts, at the houſe of in Agdon, in the 
pariſh of Roſtherne, in the county of Cheſter, on the 
10th day of December, 1783, by virtue of the com- 
miſſion hereunto annexed before , 


* 
E. W. 


In caſes where the infant and guardian both reſide in the 
country, and can conveniently meet, a commiſſion to appoint 
a guardian, and to take the anſwer of the infant by ſuch guar- 
dian, is the uſual method of proceeding : To effect this, the 
defendant's Solicitor, after ſervice of the order for a com- 
miſion, leaves with his Clerk in court commiſſioners 
names to inſert in the writ; the plaintiff*s Clerk in court, 
when called upon, names commiſſioners in the uſual man- 
ner; the writ. ſealed, is ſent by the defendant's Clerk in 
court to the. Solicitor ; ; fix days notice of executing” the 
commiſſion is to be given to the phintiff's commiſ- 

ſioner, 


Loner, as by the label of the urit is directed ( unleſs it iſſir 
ex parte} the commiſſioners and parties having met, the ap. 
pointment of the guardian is made in like manner as under 
a commiſſion to appoint a guardian only; the guardian, 
aſter his appointment, exhibits his anſwer on behalf of the 
infant, and being duly affirmed or ſworn by the commiſſioners 
to the truth of it, a certificate of the appointment of the 
guardian, and the caption of the anſwer by ſuch guardian, 
is written at the foot of the anſwer, and ſubſeribed by tuo 
af the commiſſioners (or chree if the defendant's commil. 
- Goner attend) in the following form: 


To the Right Honourable the Lord High Chancellor of Great 
of ritain. 

We whoſe names are hereunto fubſeribed, in pur ſuance of 

the commiſſion hereunto annexed, to us and others di- 

- redied, did cauſe C. D. the infant in the ſaid commiſ- 

ſion named, to come before us, who choſe Sir J. C. Bart 

to be his guardian, to anſiber and defend this ſuit on his 

behalf ; and we haue gfſigned the ſaid Sir J. C. Bart. u 

be bis guardian accordingly, and the ſaid Sir J. C. Bart. 

at Agdon, in the pariſh of Roſtherne, in the county of 

Cheſter, was this 10th day of July, 1783, ſworn upon 

the holy Evangelifis to the truth of the anſwer of the ſaid 


C. D. as his guardian, by virtue of the ſaid commiſſun 
before us. . 
4 R. V. 


The commiſſioners ſubſcribe their names to the caption 
and certificate, and annex the anſwer to the commiſſion, 
the return being indorſed on the commiſſion, and ſubſcribed 
by the commiſſioners, the whole is folded up and bound round 
with tape (the commiſſioners ſetting their ſeals thereon) and 
ſent to the defendant's Clerk in court in the Six-clerks of- 
fice ; the formalities attending the carriage and filing the 
anſwer, are preciſely the ſame as in the ordinary caſes of 
anſwering by commiſſion, and in the preceding pages 0! 
this work particularly deſcribed and ſet forth. 


A per- 


1 


Alling Anders, 291 


A perſon reduced by age or infirmity:to.a;ſecond infancy, 
may defend by guardian * z in this caſe a ſpecial application 
ſhould be made by motion or petition on aſſidavit, ſtating 
the particular circumſtances of the party, and praying a 
commiſſion. to appoint a guardian. The diſtinian between 
a town and country cauſe, ſeems not to affect a commiſſion 
for this purpoſe, which may be.executed. anywhere. The or- 
der for the commiſſion been drawn up, paſſed and entered,. 
commiſſioners names muſt be left with the .defendant's 
Clerk in court, to be inſerted in the commiſſion, which in 
no caſe differs from the form of a commiſſion to appoint a 
guardian to an infant, except in ſtating that the party is 
incapable by age or infirmity, and the proceedings under 
a commiſſion of this kind are mutatis mutandis, the ſame 


as in executing a commiſſion to appoint a 1 to an 
infant. | 


The following certificate of appointing the guardian, is 
made in the uſual manner : 


« In Chancery. 


SES 38a 0ST Ha 


J. Pegg, plaintiff, 
% Skinner and M. Richardfon, Anden 


6c To the Right Honourable the Lard High Chan- 
« cellor of Great Britain. 


„We whoſe names are hereunto ſubſcribed, humbly 
* certify unto your Lordſhip, that by virtue of the com- 
miſſion annexed, we have called before us the defendant 
* William Richardſon therein named, and have aſſigned and 
appointed Jahn Holmes of —— tobe his guardian, by 
« " whom he may anſwer and defend this ſuit. Witneſs our 
cans e Hes — 1783. 


Between 


was; 
% 


i 


x * 
"The U. is inſerided upon the anſwer : 
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| Sworn: this's cones 4 1783, by Joln 
Holmes, the ds of the defendant, purſuant 

do a commiſſion dated the ——— day of —— 
alälandd a certificate dated the day of ——, 


DA at the'public office before me, WRC F. Ord, 


{dives and hunatics defend by the commlttnes of - thei 
ears: If a ſuit be inſtituted againſt an idiot or lunatic, 
the committee of his eſtate generally applies by motion or 
petition to be appointed guardian, to anſwer and defend 
the ſuit, which is ordered of courſe : the guardianſhip be- 
ing rarely or never aſſigned by commiſſion, as in other 
caſes. 

In a town cauſe, the guardian is ſworn to his anſwer at 
the public office in like manner as a guardian to an in- 
fant. In a country cauſe the anſwer is taken by commiſ- 
ſion. 


A commiſſion to take a lunatic's anſwer by his committee, 


«© GEORGE the Third, &c. To (inſert committee 
„greeting: Whereas A. B. complainant, hath lately ex- 
<« hibited his bill of complaint before us, in our court of 
Chancery, againſt C. D. defendant: and whereas we 
have by our writ lately commanded the ſaid deſendant 
te to appear before us in our ſaid Chancery, at a certain 
« day now paſt to anſwer the ſaid bill; but foraſmuch 
« 25 the faid C. D. is a lunatic, and cannot anſwer this 
« bill, nor defend this ſuit, but by his committee aſſigned 
« him in that behalf: Know ye therefore, that we have 
« given unto you, any three or two of you, full power 
« and authority, in purſuance of the ſpecial order of our 
«© ſajd court, to take the anſwer of the ſaid C. D. a lunatic, 
« by E. F. his committee, already appointed him by our 
33 bill: and therefore we command 


(e you, 


Filing Anſwers. 233 


you, any three or two of you, that at ſuch certain day 
« and place as you ſhall think fit, you go to the ſaid de- 
« fendant, if he cannot conveniently come to you, and 
« take the anſwer of the ſaid defendant” by the ſaid E. F. 
« his committee already aſſigned and appointed to the ſaid 
« bill, on the corporal oath of the. ſaid committee. upon the holy, 
« Evangelifts, to be adminiſtered by you, any three or two 
« of you, the ſaid: anſwer being plainly and diſtin&ly, 
« written upon parchment; and when you ſhall have taken 
« the ſaid anſwer, you are to ſend the ſame eloſed up under 
« the ſeals of you, any three or two of you, and this writ, 
© unto us in our ſaid Chancery (return) whereſoever it 
« ſhall then be. Witneſs Ourſelf at Maſiminſter, the. 
« day of „ in the —— year of our reign. 

| | Sewell, Sewell. 


Indorſed, By order. of Court. 1 


Label. To (inſert commiſſioners) any give or two * thy a 
commiſſion to take the anſwer of C: D. à lunatic, by 
his guardian already aſſigned, at the ſuit of A. B. 
complainant, returnable 4er on fix days notice to 
aid . | Sewell, Souls 


The proceedings under this commiſſion are mutatis mu- 


tandis, as in the caſe of an infant anſwering by guardian. 


If the party who has the carriage of any commiſſion, 
gives notice of executing it, but does neither countermand 
notice in due time (as three or four days before the time, 
or as the diſtance of the place, & c. may require) nor execute 
it at the time; the court, on motion, will order coſts to be 
taxed for the adverſe party's attendance. * 

Notice being given of executing a commiſſion; the bie 
tif's commiſſioners attended at the place, «nd. day, from: 
nine till twelve, and from one till three, and the defendants: 


FE EEIIEER kw 


* Plaintiff's commiſſioner, to whom notice is directed to be given. 
commiſ- 
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commiſſioners came not: and yet the anſwer was ſworn the 

ſame day: the plaintiff moved therefore that the anſwer 
might be ſuppreſſed; the court ſaid his commiſſioners ſhould 
have ſaid till fix o'clock; Prac. Reg. 79. 

Upon a motion to ſuppreſs an anſwer, becauſe one of 
the commiſſioners, Who took it, was an attorney's clerk 
under age, the court ſaid, if he be old enough to take an 
oath; he is old enough to be a commiſfoner, to receive an 
anſwer. Prac. Regi ut ſupra. | 

No ſecond commiſſion is to be grafted” without ſpecial 
order of court upon good rfeaſons to induce the ſame; or 
upon the plaintiff's own'aſſefit. Ord. Cane. 99. After i 
contempt duly proſecuted to an attachment with proclama- 
tions returned, no dedimur is to go Without motion. 

If a feme covert claim in oppoſition to any claim of her 
huſband, or if ſhe lives ſeparate from * him or diſapproyes 
the defence he wiſhes her to make , ſhe may obtain an 
order for liberty to defend the ſuit ſeparate from her huſ- 
band, and the order putting her in a capacity to defend 
alone, muſt be drawn up, paſſed, entered, and ſerved upon 
the adverſe party, and left with her Clerk in court before 
any proceeding can be taken by her ſeparately from her 
huſband. 2 Wms. 371. 


Ot referring Anſwers tor Scandal, be. 


Bill, anſwer or any pleading ſeandalouſly reflecting 
upon any party in the ſuit or otherwiſe; or imperti- 
| — reciting matter altogether unneceſſary and not rele- 
vant to the point in queſtion, upon application by motion 
of courſe, will be referred to a Maſter to look into ſuch 
pleading, and certify whether the ſame be ſcandalous or 
not. The order of reference drawn up, paſſed, entered, 
and ſer ved on the adverſe Clerk in court is to be carried to 


— 


* Pteced. in Chan. 329. + 2 41. 50. 
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the Maſter's office, to whom the reference is made; upon 
producing the order, the Maſter's Clerk will give out 2 
warrant, uſually appointing an attendance the day next 

but one from the day on which the warrant is taken out. 

This warrant is to be ſerved upon the adverſe party, by 
leaving a copy thereof with his Clerk in court perſonally; 
or with the Agent at the Clerk in court's ſeat in the Six 
clerk's office: if the oppoſite party do not attend the 
Maſter after ſeryice of three warrants, an aſſidavit of ſervice 
muſt be made, and the Maſter will proceed ex parte . The 
office copy of the record referred muſt be brought by the 
Solicitor to the Maſter's office: at the time appointed, and 
the oppoſite Solicitor attending the Mafter inſpects the 
pleading and the clauſes objected to as ſcandalous or imper- 
tinent, Sometimes council attend, (and generally he-who 
ſigned the pleadings) and ſuggeſt: to the Maſter their rea- 
ſons why the matter is or is not ſcandalous'or- impertinent, 
and not relevant. After the argument on both ſides, the 
Maſter exerciſes his opinion, whether there be ſeandal ot 
impertinence in the record, or not, and certifies the fame 
to the court. The certificate is in the nature of à report; 
but requires no application to the court, for confirmation. 
Objections cannot be brought in to a certificate'or report 
which requires no-confirmation, conſequently no objecti- 
ons can lie to this certificate, or report. A party diſſatiſ- 

hed with the Maſter's; judgment, may take the opinion of 
the court by filing ann to Wed ou bring 
tem on to be heard 9. 

If the plaintiff refer the en for ſcandal _ ihe 
tinence, and the Maſter find the anſwer neither ſcandalous 
nor impertinent, the plaintiff, on excepting to the Maſter's 
report, muſt in his exceptions ſhew-wherein, in what line 
or page, and how far the anſwer is ſcandalous or im- 
— in order that ſuch part of Wann be 


nn 


P One whole day muſt i intervene between the day of and 
the day for attending—Sunday is no day. 


Vid. next head, where exceptions ate treated of at large, 


expunged 
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expunged by the Maſter; and it is not ſufficient to ſayin 
general, that the anſwer * ſcandalous and impertinent. 
2 Wms. 181. 
And if a n be referred nd and report- 
ed by the Maſter to be ſcandalous, if the Maſter has once 
expunged the ſcandal, the party cannot then except to the 
report, becauſe, when the ſcandal is expunged, it cannot be 
made appear by the record, what that ſcandal was, and it 
was the party's own fault that he did not except ſooner. [}, 
The Maſter's certificate or report, ſigned by him, muſt 
be filed at the report office, and a copy thereof taken. If 
the Maſter certify that the record contains ſcandal or im- 
pertinence, or both, an application grounded on this certi- 
ficate ſhould be made to the court by motion of courſe, that 
the Maſter may expunge the ſcandal or impertinence, and 
tax the party his coſts ; and this order being proceeded in as 
before, and a warrant taken out thereon and ſerved, the 
Clerk in court who filed: the record will, upon notice, take 
the record from the Six clerk's: office, and attend and 
produce it at the Maſter's office in order that the ſcandal 
may be expunged, which is done by the Maſter, ſtriking 
his pen through the words which: are ſcandalous or imper- 
tinent, and ſetting his initials againſt the parts expunged. 
The record thus purified is taken back from the Maſter 
to the Six, clerk's office-by the Clerk in court, The ft 
abide the event of the reference. The party applying to 
have the ſcandal expunged, and to whom coſts are ordered, 
after the record is reported ſcandalous or impertinent, leaves 
a bill of coſts at the Maſter's office, and takes out and ſerves 
on the Clerk in court, a warrant on leaving his bill of 
coſts, and another. warrant to proceed thereon, After 
three warrants to proceed regularly ſerved, if no perſon 
attend on the other ſide, the Maſter will proceed « 
parte, the perſon who ſerved them firſt making affidavit 
of the ſervice. The report of coſts being ſigned by the 
Maſter, and filed, the party recovers theſe coſts by ſil- 
pena ; or if the Maſter reports the bill or anſwer, &. 
| not 
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not ſcandalous or impertinent, and the parties ſubmit to his 

| opinion, the party in whoſe. favour the xepoxt is made, * 
may apply by motion of gourſe, founded upon the report, for 
the Maſter to tax the coſts of the reference, and when taxed, 
the party may recover them by the like proceſs, To pro- 
cure a ſubparna for coſts, the Solicitor leaves at the ſubpama 


. a ee 
report at the ſame time. 


Subpama Farvaſe Jones, Clerk, to pay five wh. coſts 
to John Radcliffe, Eſq; or 

f teſted 28 Tune, 1783. 

Tily Solicitor. 


The ſonm of the Wit 


«GEORGE the Third, Kc. To guss hes, 
« Clerk, Greeting. We command and ſtrictiy injoin you, 


that you pay, or cauſe to be paid, immediately aſter the 
« receipt of this writ, to Jam Radchfſe, E/quire; or the 
rr 
« Chancery adjudged to the ſaid Jan Radaleffe, for bis 
« coſts, charges and expences, had and ſuſtained in the 
« ſame court by means and occaſion of your: unjuſt vex+ 
n ea; this you may in no wile omit under the 

« penalty of one hundred pounds, Witneſs Ourſelf at 
« Wftminfer tae twenty-righth day of Nu 'im the guy 


© third year of our reign.” -. 
c and Courtenay. 


Inderſed, by the Court. 

Label, Farvaſe Janes, Clerk, to pay five MTN coſts to 
John ere * or bearer, 2 

Courtenay and Courteney. 

The groſs ſum at which the coſts are liquidated, is 

ſpecifically ſet forth in the body, and label of the writ, 


nn 
tw 


by: * Ord. Canc. 94. 
8 and 


| 258 Referring Anſwers for Scandal le. 


and always made payable to the party or- bearer; the 
perſon” ſerving the proceſs. muſt demand the: coſts, and 
his receipt will be a ſufficient diſcharge. - The ſervice 
of the proceſs muſt be perſonal, and an actual demand of 
the coſts made at the ſame time; it cannot be ſerved 
otherwiſe, without an order of court made on motion or 
petition (grounded on an affidavit that the party cannot be 
found to be ſerved perſonally), and ſubſtituting. a ſervice 
by leaving the writ with the adyerſe Clerk in court or other- 
wiſe, and that to be good vine. if perſonally ſerved. Ord. 
Canc. 95. 

If the party refuſe or ne glect to pay the cofts upon perſonal 
ſervice, and actual demand, an affidavit of the perſonal ſer- 
vice *, demand and refuſal, being made by the party ſerving 
the proceſs, and left with the Clerk in court, he will make 
out an attachment, and the whole der of e melee 
r e be awarded. 

As practice formerly obtained, in caſes of funded for the 
| Maſter to tax a groſs ſum, as fifty or an hundred pounds coſts, 
at the foot of che bill of coſts, nomine pœnæ, to be paid by the 
council who ſigned the bill , ſuch practice, though in ſtrict- 
neſs regular, the preſent ONE pf? ny, reg to have 
rendered obſolete. 

It may not be e that a party app 
to à bill, and getting an order for time to anſwer, cannot 
afterwards refer the bill for impertinence, though he may for 
ſcandal. 2 Vn. 311. 1 "Y: 24. 631. Coctran v. Wright, 


Rolls, Hil: 1781: 


F 07. WY _ i i. 
. % 4 * . 4 


An affidavit ſtating a confeſſion from the party, of his being 
ſerved with a ſubpœna for coſts, and not having paid them, has been 
held ſufficient to iſſue proceſs. Ca. Rep. 611. 

_ + 1 Cb. Rep. 194. 
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EA are allegations in ting, fugs 
geſting that ſome pleading or proceeding in a cauſe is 


inſufficient, miſtaken, or irregular, in certain points. therein 
particularly expreſſed. 

Exceptions are of two kinds; viz; to an anſwer, or to 4 
Maſter's report. 

If a plaintiff conceive an anſwer to be {fates to the 
charges in the bill, he may take exceptions to it, ſtating ſuch 
parts of the bill as he conceives are not anſwered, and praying 
that the defendant may in ſuch reſpect put in a full anſwer to 
the bill, 

The exceptions muſt ſhew ſome * point wherein 


the anſwer is defective; upon a general ſuggeſtion of the in- 


ſufficiency, the court will not refer it to be examined; or, if 
the anſwer be good to a common intent, the plaintiff muſt re- 
ply, and prove the matter of his bill to be true if he can, and 
not inſiſt upon the inſufficiency of the anſwer; this is intend- 


ed of things publickly done, whereof there may be general 


cognizance 3 ; for of matters done by the defendant privately, 
or reſting in his knowledge only, he ought to anſwer parti- 
cularly and certainly. 

Inſtructions, with copies of the bill and anſwer, ſhould be 
lid before council to draw exceptions, which muſt in all 
caſes be ſigned: by council, before they can be filed; and great 
ce ſhould be taken in excepting to all the points not anſwer- 
ed, for the inſufficiency of the anſwer appearing ori the ex- 
ceptions is to be inſiſted on, and no new exceptions to be add- 
&d|. A tranſcript of the draught ſo ſigned, muſt be fairly 
ingroſſed upon unſtamped paper, and delivered to the defen- 
an's Clerk in court perſonally, or left with his agent at his 
ſeat in the Six Clerks office; the exceptions are previouſly 
marked at the top of the ingroſſment, with the day of the 
month and year when delivered, and this i is termed, Filing ex- 


epttons, 
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— If the defendant's anſwer be filed in term, the plaintif 
muſt except to the anſwer the fame term, or within eight 
days after. To an anſwer fied in vacation, the plaintiff has 
eipht days in the beginning of the next term to except f. If 
the plaintiff do not file his exceptions in time, the defen- 
dant's Clerk in court ſometimes will not receive them : in 
this cafe the plaintiff muſt obtain an order, upon motion 
or petition, for leave to file his exceptions, which is or- 
dered of conrfe, unlefs two terms have elapſed fince the 
coming in of defendant's anſwer, and then the court will not 
indulge the plaintiff with leave to file exceptions, without 
ſome Tpecial caufe aſſigned for the delay, as terms of accom- 
madation, &c. Js 
Q If an anſwer come in, in Michaehmas term, n phe 
tiff does not take exceptions within eight days of Hilary term, 
upon applying to the court, he is, of courſe, intitled to take 
exceptions, provided he does it within two terms, the term 
in which he moves inchufive; but if he neglect to do it then, 
the court will not give leave, but upon particular circum- 
ſtances. 3 Atk. 19. Bernard. 53. 

No exceptions can be taken to an anſwer, after repliez- 
tion filed, for by the replication it is admitted ſufficient; yet 
in ſome caſes the court has ordered the replication to be 
withdrawn, and permitted exceptions to de filed. - Pra, 

„170. 

Tn mr injunction cauſe, the plaintiff fhould file excepti- 
ons to the anſwer, before the defendant can have an opportu- 
nity of moving to diſſolve the injunction mf; for, although 
the plaintiff, on the day for ſhewing cauſe, flrew exceptions 
to the anſwer for cauſe againſt diffolving the ityundtion, pet 
he will be put upon terms of procuring the Maſter's report, 
in four days, or the injun&tion will be diffolve@ without fur 
ther order. 

A defendant has eight days, after the plaintiff has filed 
his exceptions, to make his election, whether he wil 


— 
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ſubmit to anfiver them or not. A defendant. is uſually. called 
upon, by the plaintiff's Clerk in court, to anſwer, after the 
GN expired, and if he ſubmit to put in a further 
anſwer, the plaintiff's Clerk in court, generally calls for 
the anſwer, and gives notice of attachment if it be not forth- 
coming, &c, before the further anſwer is filed, defendant 
muſt pay to plaintiff twenty ſhillings coſts. A defendant, 
reſiding in Londen, or within ten miles, (which is a $own = 
caufe,) is intitled to an order, for a month's time to anſwer 
the exceptions ; if he reſide above, twenty miles from Londen, 
he may obtain by motion, or petition, an order af courſe | 
for a dedimmes, to take his anſwer, and fix weeks time to re- 
turn it. An indulgence of any further time, ſeems to be in 
the diſcretion of the court; a very ordinary application, and 
an inattentive Solicitor, on the other fide, will generally 
procure a ſecond order, and not unfrequently a third order ; 
however, the plaintiff is not without remedy: For if apy 
gross delay has been practiſed upon him, he may move to 
diſcharge the order, for irregularity, due notice 14 to the ad- 
verſe Clerk in court being previouſly given, and the court 
will diſcharge the order, or impaſe terms upon the defendant, 
the order for time in a town cauſe, and the dedimus and or- 
der in a country cauſe, ought regularly to be obtained, be- 
fore the, time for anſwering is out, and each ſubſequent or- 
der ſhould be obtained and ſerved before the preceding or- 
der, for time, has expired ; in default an attachment may be 
iſſued, ; 

A plaintiff cannot refer exceptions to a firſt anſwer, until 
eight days after they are filed, but upon a ſecond inſufficient 
anſwer they may be referred immediately. 

It ſeems as if a party excepting to an anſwer is reſtricted 
ee ene unleſs by ſpecial 
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\ In all natices of motion, one whole * oP intervene be- 
tween the day on which notice is given, and the day for Hearing, 
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Sunday is no day in this ö 
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order for that purpoſe obtained, or with reſpect to his injune. 
tion, leſt it be diſſolved for his affected delay. A defendan 
in ſuch caſe may move to refer the exceptions, or if an order 
of reference has been obtained, he may proceed under it, 
and get rid of the exceptions e parte, if the other ſide wil 
not, upon due ſervice of the order and 4 attend the 
Matter. Prac. Reg. 173. 

© Where a firſt anſwer, upon exceptions, than the bil 
is reported infufficient, the defendant, if he ſubmit to put in 
2 further anſwer, without excepting to the „is to an- 
ſwer all the paints excepted unto, although the ſame exceed 
the charges of the bill, for-by not excepting to the report, he 
bas admitted, he ought to anſwer all the matters of except 
O n. 1 Ch. Ca. 60. N 

| Where a defendant ſubmits to anſwer in any ſtage of the 
ſuit, and the plaintiff obtains an order to amend bis bil, 
and that the defendnt may anſwer the - exceptions and 
amendments at the ſame time, a defendant will be intitled 
to the three uſual orders for time in a town or country 
cauſe, as the caſe is. If upon adviſing with council the de- 
fendant conceive his anſwer to be ſufficient, an order of 
courſe muſt be procured upon motion or petition for a te- 
ference to a Maſter to look into the plaintiff's bill and de- 
fendant* s anſwer, and the plaintiff*s exceptions taken there- 
to, and certify whether the defendant's anſwer be. ſufficient 
in the points excepted to or not; (and a defendant in this 
ſtage, ſubmitting to anſwer the exceptions, pays thirty 
ſhillings coſts ;) the order drawn up, paſſed and entred, at 
the Regiſter-office, muſt be ſerved - upon the defendants 
Clerk in court, and a fair copy of the exceptions left at the 
Maſter's office, to whom the reference is made; upon pro- 
ducing the order of reference, the Maſter's clerk will grant 
a warrant upon leaving the exceptions, and another warrant 
to proceed. Copies of theſe warrants muſt be ſerved upon 
the adverſe Clerk in court perſonally, or on his agent at 
the Six-clerk's office: each warrant ſhould be underwrit- 


ten with the matter to be proceeded on, and the 1 
itor 
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$olicitor muſt beſpeak a copy of che exceptions left at the 
Maſter's office, or his attendance will not be allowed. The 


Solicitors on each ſide attending at the time and place ap- 


pointed by the warrant," the order of reference is produced, 
and the Maſter, purſuant to the order, looks into the office 
copies of the bill and anſwer," And the exceptions, the Soli- 
citors ſuggeſting to him Mtelr Teaſons why the anſwer is or 
is not ſuſficient : ſometimes council are retained to argue 
the exceptions before the Maſter, and generally thoſe who 
ſigned the bill and anſwer reſpectively. When the defend - 

ant's Solicitor will not attend to juſtify his anſwer after 
three warrants to proceed ſerved, and attendances had re- 
ſpectively at the times andplacts' appointed by the warrants, 
the Maſter will proceed to make his report of the inſuffici- 
ency of the anſwer according to the exceptions then before 
him ; the perſon who ſerved the warrants previouſly making 
oath of the ſervice of them upon the defendant's Clerk in 
court . This proceeding is termed an ex parte proceeding, 
and the report thus made ſtates, that the Maſter hath been 
attended by the plaintiff's Clerk in court, or Solicitor 
(as the fact is), none attending for the defendant, though 
duly ſummoned (as by oath made before him appears) &c. 
The Maſter gives his opinion upon the . exceptions as to 
the ſufficiency or inſufficiency of the defendant's anſwer, 
and certifies the ſame in a report | to the court; the report, 
when ſigned by the Maſter, | is taken away by the party in 
whoſe favour the report is made (paying 155.) and carried 
to the Report office to be filed; 44. is 13 for filing; and 
if an office copy is neceſſary. to be taken, 15s. 64d. is paid 
for the firſt ſide, and 15. for every other ſide. This 
repore or certificate needs no further = of the court for 


pr ET 


. The lervics of wt wartants is upon the wk Clerk in court 
perſonally, or on his agent, at his ſeat in the ſix Clerks office, leay- 
ing a copy, and producing the original. An interval of one whole 
Gay, between the day of ſervice and the day of attendance, is ſuffi- 
cient.——Suaday i is not reckoned one. 
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In an injunction cauſe, Where exceptions. 10 dhe defend. 
| ant's anſwer are ſhewn for cauſe againſt diſſolving the in. 
junction, and the party is put to procure the Maſter's re- 
port in four days (as is always done in ſuch caſe), the ex- 
ceptions mult be left at the Maſter's as before, and the 
warrants ſerved with all poſſible diſpatch; ſervice of a war- 
rant in the morning is good ſervice for the evening of the 
ſame day, becauſe the plaintiff has but four days to procure 
the Maſter's report; and if he fail therein, the injunction 
is diſſolved without further order. But in caſes where 
the Mafter cannot finiſh. his. report. in the four days, the 
Solicitors will ſometimes agree, that the Maſter, ſhall date 
his report as within the four days; or the Maſter, when- 
ever he. js directed by this or any other order to make his 
report within a limited time, may certify to the court, that 
the time is too ſhort, and in that caſe the court gives ſo 
h great credit to the D (which muſt be 
read on the motion) 
as the Maſter ſhall 2 to be requiſite. If the Maſter 
report the anſwer inſufficient in any of the points ex- 
cepted to, the defendant muſt anſwer again to thoſe parts 
of the bill in which the Maſter conceives the anſwer 115. 
cient, unleſs, by excepting to the Maſter's report, he brings 
the matter before the court, and there obtains a different 
judgment, An anſwer reported inſufficient, and nd except. 
ons taken to the report, ſubjects the defendant to the payment 
of 405. coſts in a tewn cauſe, and 50s. coſts in a country 
cauſe, where the anſwer is returned þy commiſſion; and no 
new commiſſion ſhall be awarded for taking a ſecond an- 
ſwer without paying the coſts of ſuch inſufficient anſwer, 
Ord. Canc, 102. For the recoyery of theſe coſts, and to 
compel the defendant to put in à further anſwer, the 
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Vid, page 257, gad Org. Cone, 129, 4 


will allow ſuch further time 
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ſerves the defendant per ſanaliy therewith, and demands them: 
if he neglect, or refule, payment on demand, on an affidavit 
of the ſervice of the ſubpæna, and demand of the coſts (which 
are always made payable to plaintiff," or bearer of the ſub- 
pena, and his receipt will be a ſufficient diſcharge), the 
Clerk in court (the affidavit of ſervice being left with 
him) will iſſue an attachment, and the whole line of pro- 
ceſs may be awarded, until the party is taken or obeys. the 
writ. To oblige the defendant to put in a further anſwer to 
a bill, (when his anfwer is reported inſufficient, and no ex- 
ceptions taken to the report,) the plaintiff does not ſerve the 
defendant with a ſubpœna perſonally : ſervice of a ſulpœna to 
male a better. anſwer, upon a defendant's Clerk in court, is 
good ſervice upon the defendant. 

To procure this writ, a præuipe, in the following form 
muſt be left at the Swbparna office, and five ſhillings if one 
or two defendants, and fix pence for the ages 
when there are three 3 


| Ane eee to appear in n 


a better anſwer at the ſuit „„ 
returnable immediate. | 


The writ is in the following form. 
A Subpeena to make a better anſwer. 


« GEORGE the Third, by the Grace-of GOD; bee. 
*to Ralph | Loycefter, Greeting. For certain cauſes of- 
* fered before us, in our Chancery, We command; and 
* ſtrictly injoin you, that laying all other matters” aſide, 
*and notwithſtanding any other excuſe, you” perſonally 
© be, and appear before us, in our ſaid Chancery, imme- 

* arately after the receipt of this writ, whereſoever it ſhall 
then be, to anſwer concerning thoſe things which 
* ſhall be then and there objected to you; and to do 
„further, and receive, what our faid court ſhall have 

« conſidered 


teſted 15 March, 1783 


266 = | Exceptions, 
e conſidered in this behalf: and this ou may in no wit 
'« omit, under the penalty of one hundred pounds; and 
ce have there this writ. Witneſs Ourſelf at M gſiminſter, 
s the tenth _ of 27 in ehe — 2 year of our 
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"Byte court: e better anſwer, at the ſui 
of Peter Brooke, complainant. elle 
La. Ralph Leyceſter to appear in Chancery easy 
to make a better —— r pre Peter Brote 
{vt - complainant, 1 
et bn dum and cum 


The writ, when 4, is lf a o. Sudpns abe 
where the Solicitor calls to take it away. 

The party being already in court, no 7 appearance 
is requiſite, for he ought to anſwer fully before: he departs the 
court, therefore the proceſs requires a better anſwer only, 
and for that reaſon is always made returnable immediately, 
and ſerved upon the defendant's Clerk in court. The de- 
fendant is obliged to anſwer in eight days after ſervice ex- 
cluſive, or in a town cauſe obtain an order for time to 
anſwer the exceptions generally a month, in a country cauſe 
an order for a commiſſion, and ſix weeks time to return it; 
any further time is at the diſcretion of 'the court, after the 
time for anſwering. has expired: unleſs. an order for time 
be ſerved the pp * d the nf rar to en- 
fatce an anſwer. 

Where the ws is reported infuſicient, nod 8 
taken on proceſs for not putting in a further anſwer, and he 
afterwards puts in a further anſwer, and pays the coſts of con- 
tempt (for until then it is no anſwer), the courſe is, that the 
defendant muſt be diſcharged; and if the anſwer be afterwards 
reported inſufficient, the proceſs of contempt muſt be taken 
. n for the defended: ſhould not lie in 
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cuſtody untl the Maſter reports ** the * Was 

ſufficient or not, which may be reported either. way, and 
that after a long time. In eaſe of an inſufficient further 
anſwer, the proceſs of contempt is to be taken up where 
it left off, which could not be, if the defendant was to lie 
in cuſtody. 2 FVeſ. 110. Child v. Brulſ em. 

Where defendant in contempt, for want of anſwer, punin 
an inſufficient anſwer, and the coſts of contempt are accepted, 
the acceptance of coſts remits the contempt, and in proceſs 
for a ſecond anſwer, the plaintiff, muſt begin de nous; if 
the coſts be not accepted, although- tendered, and the firſt 
anſwer be reported: inſufficient, the plaintiff may take up 
the proceſs for the ſecond anſwer where he left off at ob- 
taining the firſt. | Therefore it is uſual to refuſe accepting 
the coſts of contempt for the firſt anſwer, until it appears 
that it is a full anſwer, and then reſuſing to receive —_—_— | 
ſwer without the coſts. 2 Hms., 481. Anon. Ik 

. Plaintiff accepting a third | anſwer before he recointes 
coſts or the ſecond, does not waive. * title to the cots. 
Bunb.. 34. {1 tons 50 u 

If the laintiff procure a 3 of an 1 
anſwer, and the ſame be reported good, the plaintiff ſhall, 
pay the defendant forty ſhillings coſts, Ord. Canc. 101. 
and the defendant may proceed for recoyery of theſe | coſts 
by ſubparna and attachment in like manner as the plaintiff in 
caſe the report be in his favour. Gilß. Ch. 13. 

If the ſecond anſwer be reported inſuffcient in any of the 
points formerly certified, the deſendant ſhall pay three 
pounds coſts, and | ſuch anſwer may be referred imme- 
diately. - And upon a third inſufficient anſwer four 
pounds, And upon a fourth inſufficient anſwer five pounds, 5 
and be examined upon interrogatories to the points re- 
ported inſufficient, and ſhall be committed, until he has 
perſectly anſwered theſe interrogatories, and paid the coſts. 
Ord. Canc. 12 nog d 

A defendant's- plea was .oyer-ruled, and then he. put i 
three inſufficient anſwers; the court did not think fit 
commit him to be examined upon interrogatories, as 


5 


Tos, 


. 


\be had put in four get ae. x Gh. cu. a 


- 

When a firſt fer is abated ee A. 
+fendant if he ſubmit to anſwer, without excepting to the 
- report;/- is to anſwer all the points excepted, though the 
ſame exceed the bill, for by ſubmitting. without except- 
ing to the report, the defendant has admitted he ought 
me the en L . 
11 A bade by. Ades te to anon 4 except 
ing to che firſt report of inſufficiency has not precluded 
- himſelf from inſiſting on the ſame matter by a ſecond an- 
- ſwer; for where an anfwer by the Maſter on the firſt excep- 
tions is reported inſufficient, and the defendant fubmits to 
- anſwer, and upon exceptions to that ſecond anſwer the like 
- Teport is made, and the defendant has excepted to that ſecond 
report, and brought it before the court, the court has always 
- aid, as this matter has not undergone the judgment of the 
court, it ſhall be gone into; if it were a ſingle exception, 

op nenne. 2 _ 90. Finch v, 
Finch. 


ch will 1 to an 0 upon. a ſubmiſſion by 
— 1 Ch. Ca. 186. 1 Fern. 4700. 
Thoce defendants ut../ in joint and ſeveral anſwers, 
vhich are reported inſufficient ; two of them ſubmit to 
anſwer the „ ee other may bring them on to be 
: argued. Ayl." 46. 

vy S ns" dolkindeces (6:4 bek, and one of them 
puts in an infufficient anſwer; which is ſo reported, and on 
exceptions to the Maſter's report the report is confirmed, 
- afterwards the other defendant puts in juſt. ſuch another 
- anſwer, and inſiſts on the ſame matter. The court, for 
avoiding delay, will judge on the inſufficiency of this an- 
ſwer, without ſending it te a' Maſter. | 1 Vern. 74. | 
| _ Upon exceptions allowed to an inſufficient anſwer, the 
plaintiff had an order to fimend without cofts, and the 
DOI without os Bip . gi th 
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thod was, to take exceptions to the ſecond anſwer, and to 
tutu the whole amendments into exceptions. Bunb. 168. 

Exceptions cannot de taken to an infant's anſwer, * 
cauſe he is not bound by it, but may amend. it, when he 
comes of age. Bunb. 338. Strudweck v. Pargiter. | 

When the defendant anſwers to part, and pleads to all 
other parts, not anſwered unte, the plaintiff cannot ex- 
cept to the anſwer, till he has argued. the plea, or obtained 
an order that the plea ſhall, ſtand for an anſwer, with 
liberty to except to the matter not pleaded unto. 1 Vern. 

And in caſe of a defendant pleading, or demurring, 
and anſwering. likewiſe, if the plaintiff take exceptions 
to the anſwer, before the plea or demurrer has been ar- 
gued, he admits the plea or demurrer to be good; for, 
unleſs he admits them to be good, it would be impoſſible 
to determine, whether the anſwer is {ufficient or not. 

If a demurger be to part of the plaintiff's bill, and an 
inſufficient anſwer to the reſidue, yet the plaintiff cannot 
except, until the demurter is argued. 3 Vins. 326. But 
if to a bill, the defendaat anſwer to matter of diſcoveryg, 
and plead only to the relief, the plaintiff may except to- 
any matter of diſcovery before plea; for that, plainly, no 
matter of diſcovery is covered by the plea. 

No exception can be taken to an anſwer, whilſt a plea is 
depending; for that muſt firſt be removed out of the 
way. 2 Ath. 390.——This dium of Lord © Hardwicke, 
ſeems to admit of the following explanation ; that where 
a plea is to the relief, and an anſwer to the diſcovery, the 
plaintiff may except to the. anſwer without arguing the 
plea, the plea and anſwer being diſtinct; but, if the plea 
be to one part of the relief, and the anſwer to another, the 
plea muſt be got rid of, before exceptions. can be filed 
to the anſwer. This was determined, in the caſe of 
Pigot v. Stacey, at the Rolls, Hil. 1780. and by: Lord 
Thurlow, in Trin. 1782. in the caſo of Sidney, titular Sort 
of Leiceſter, v. Perry. 

A pen; 


A'plea, on arguing, was ordered to ſtand for an anſwer, 
without ſaying, one way or the other, whether the plain. 
tiff might except. Per cur. A plaintiff can, in no caſe, 
except, unleſs he has leave ſo to do; for the court, in 
' ſaying the plea ſhall ſtand for an anſwer, muſt be intended 
to have meant*a, ſufficient anſwer, an inſufficient anſwer 
being conſidered. as none.—— The words, with liberty to 
except, muſt be added, to prevent eſtabliſhing it as a good 
anſwer. 3 Vins. 239. 3 Att. 814. 

If a plea be to ſtand for an anſwer, without liberty to 
except, the plaintiff _ oxpept to the reſt of the anſwer, 
Meſ. 74. 

A plea, or demirver, accompanied by an e to any 
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part of the bill, even a denial of combination merely; if 


the plea or demurrer be over- ruled, the plaintiff muſt 
except to the anſwer, as inſufficient, and defendant need 
not put in any further anſwer, until the plaintiff has taken 
exceptions : But if a plea, or demurrer, be filed, without 
any anſwer, and be over-ruled, -the plaintiff, in ſuch caſe, 
need not take exceptions, the defendant muſt anſwer the 
whole bill, as if no defence had been made to it, and the 
ordinary proceſs of contempt may be awarded, to compel 
an anſwer, as if no anſwer had come in. Bunb. 123. 


Words of courſe preceding exceptions to anſwers. 


6 In Chancery, 


A. B. Plaintiff. 
C. D. Defendant. 


Breeption taken by the ſaid complainant to the anſwer put 


Between 


m by the ſaid defendant to the ſaid er s bill f 


complaint, in this cauſe. 


if Exception, For that the ſaid defendant bath not anſwered 


and ſet forth, according to the beſt and utmoſt of his knowledge, 
remembrance, information, and belief, whether, &c. 


2d Exception, For that, Sc. 
234 Exception, For that, c. 


Concluſion. 
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Concluſion. Ne k 
1 all which, TY 4 other r the 570 com- 
Plainani humbly inſiſts, the ſaid defendant's ſaid anſwer 
is altogether evaſtue, imper feft and inſufficient. Where- 
fore, the ſaid complainant doth except thereto, and hum- 
bly prays that the ſaid defendant may be compelled ta 
amend the ſame, and put in a Full and ſu efficient anſiver 
to the ſaid, bill of A. | 


I. Mitford. 


Erceptions to Reports of Anſwers ſcanda⸗ 
lous, impertinent, or inſufficient. 


HE opinion of the Maſter, in matters of ſcandal; 
impertinence, or ſu ufficiency of anſwer, is concluſive, 
unleſs by excepting to. the Maſter's report, or certificate, 
either of the parties bring the matter on for diſcuſſion in 
court, and there obtain a different judgment. 

Exceptions to a report, or certificate of ſcandal, im- 
pertinence, or ſufficiency of anſwer, are, in their nature, 
ſimilar to exceptions to inſufficient anſwers, 

The exceptions drawn, or peruſed, ſettled, and ſigned 
by council muſt be fairly tranſcribed upon paper, or parch- 

ment, upon each ſheet, or ſkin, of which there muſt be a 
treble ſixpenny ſtamp, The exceptions thus prepared, with 
the ſignature of council ſubſcribed, are carried by the Soli- 
citor to the Regiſter-office, and left with the Regiſter, and 
five pounds depoſited with him at the ſame time, as a ſake 
or recompence to the other party, if upon arguing, the 
exceptions be diſallowed : a certificate of the depoſit being 
left, muſt be procured, from the Regiſter, and annexed to a 
petition, to be preſented as ſoon as conveniently may be 
to the Lord Chancellor, for an order to ſet down the 
exceptions to be argued ; the petition and certificate are 
to be left with his Lordſhip' s Secretary, and ten ſhillings 
paid when the petition is taken away. anſwered ; the peti- 
tion anſwered muſt be left at the Regiſter-office, to have 
the 
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the order for ſetting down the exceptions drawn > up and 
paſſed; a copy of the order being made, and entered at 
the ſame office, and one ſhilling paid for ſetting down the 
. exceptions with the Regiſter ; : the order itſelf muſt be 
ſerved by delivering a true copy thereof to the adverſe 
Clerk in court perſonally, or leaving a copy with his agent, 
at his ſeat, in the Six clerk's office, in either caſe ſhewing, 
at the time of ſervice, the order paſſed and entered. The 
time for ſetting down the exception, is generally within 
four days from the date of the order, the order itſelf injoining 
the party ſo to do, and to give notice forthwith, or the order 
to be of none effect, 

The modern pratice of the court has preſcribed no 
preciſe time wherein ' exceptions are to be filed to a re- 
port, which requires no further act of the court for con- 
firmation. It is however adviſable for a party excepting 
to a report, or certificate of this kind, to be expeditious ; 
becauſe, upon an anſwer being reported inſufficient, the 
plaintiff, may, upon filing the report, immediately iſſue 
and ſerve a ſulpœna for coſts, and another ſubpana for a 
better anſwer ; and it may happen, that an attachment for 
coſts may be awarded and executed before the party ex- 
cepting can procure an order to ſet down the exceptions 
to be heard: the mere act of filing exceptions, and mak- 
ing the depofit, will not preclude the adverſe party from 

proceeding for his cofts, and for a further anſwer. The 


Regiſter, in all caſes of exceptions filed to reports or 


certificates, as well thoſe requiring confirmation, as thoſe 
which do not, ſends a note in writing to the Clerk in 

court, for the party "againſt whoſe report exceptions 
are filed, and depoſit made, acquainting him of the ex- 
ceptions and depoſit. In the caſe of a report requiring 
confirmation, the act of filing exceptions, and making 2 
depoſit, wilt not impede the regular procedure of making 
the report abſolute in the ufual manner; for unleſs an 
order be obtained to ſet down the exceptions to be argued, 
and they be ſet down regularly as the order preſcribes, 
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and the depoſit made, the Regiſter will certify there is 

« no cauſe ſhewn againſt making the report abſolute . 

By analogy it may be reaſonably preſumed, that the mere fil- 

ing exceptions, and making che depoſit, is no ſtay. of pro- 

ceedings under any report; the adverſe party is not bound 

to take notice of any exceptions to a report, until the or- 

der for ſetting down the exceptions has been ſerved. Al- 

though there ſeems to be no limited time for except- 

ing to a report which requires no confirmation, the party 
| ought to file his exceptions within a reaſonable time, and 
before proceſs for coſts, and to make a better anſwer iſſue, 
and the attachments conſequential - thereon reſpectively. 


) In an amicable ſuit, the Solicitors on each fide uſually ac- 
N commodate each other with time to except, if upon re- 
- quiring a further anſwer, the report is intended to be ex- 
8 cepted to; and this curteſy is expected by the Clerks in 
3 court for the plaintiff and defendant, in order to give a 
e party an opportunity of excepting, without running 
Le my riſk of paying coſts. In an adverſe cauſe, ſubpernas 
a for coſts, and for a better anſwer, may, in ſtrictneſs, 
or be awarded, and ſerved as ſoon as the report or certifi- 
X cate of the anſwer being inſufficient. is filed +, and a party 
5 * An order was made to confirm a report at, before the eight 
wa diys elapſed, for ſhewing cauſe againſt the order, the defendant 
be fled exceptions, and made a depoſit, but obtained no order for 
| ktting the exceptions down to be heard; the Solicitor for the 
N paintif on the day, for ſhewing cauſe, produced an affidavit of 
ole krvice of the order ni, and had neglected to procute a certificate 
Yau of no.cauſe being ſhewi. The Regiſter in court, ore tenus cetti- 
ons hed, there was no cauſe ſheen. The court beld, taking and bling 
ex· exceptions, Nc. without an order to ſet them down, wag #0; cauſe 
ring inſt the order for making the report abſolute, and the defendant 
g 2 iot having uſed due diligence therein, confirmed the re pott abſo- 


ue. Hal v. Mulfiner, Michas, 178528. 
2 + If the report be not fled in four days after ſigning, the pro- 
ued, edings under it are void, and to be diſcharged with colts. Ord. 
"hes, Care, 189. Sed wid. 2 Wm. 517. it is ſufficient If the e 
and el before any proceedings had thereon, though not Within fo 
ws after ſigning; and this ſeems to be the ſpirit of the order, 
dough not the letter. 


* may. 
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may be ſo ſituated, as not. to be able to prepare exceptions, 
and procure an order for ſetting them down with the Re. 
giſter before theſe ſubpænat for coſts, and for a better an- 
ſwer are ſerved; in this caſe it would be adviſeable, upon 
ſervice of the ſubpœna for coſts, to pay them, and avoid the 
attachment for non-payment, which may be, and ſome- 
times is, awarded immediately after fervice (which muſt 
be perſonal) of the ſubpena for coſts: after the ſervice 
of the- ſubparna to make a better anſwer upon the defen- 
dant's Clerk in court, and within the eight days to which, by 
the courſe of the court, a defendant is intitled to put in 
a further anſwer, exceptions” muſt be prepared, and filed, 
the depoſit (five pounds) made with the Regiſter, an order 
to ſet them down obtained and ſerved; and the "excep- 
tions actually ſet down to be heard; for if the party be in 
contempt, for not putting in a better anſwer, the mere at 
of filing and ſetting down exceptions to the report, will 
not ſuſpend execution of the proceſs of ' contempt delivered 
to the Sheriff: an order muſt be made upon the adverſe 
party to ſtay the execution, and if any delay has been 
made, the court will not ftay the procefs, unleſs e 
application (by motion or petition) be accompanied with 
an affidavit accounting for the delay, and upon notice 
given. 10 the oppolite party: the court will exerciſe 2 di- 
cretion upon the propriety, and regularity of the applics- 
tion, and, if the caſe made for the party applying be fußt 
cient, will make an order upon the oppoſite party to ſtay 
execution of the proceſs of contempt, already awarded and 
delivered to the Sheriff, and the party is bound to apprize 
the Sherif of - c bee or "a, Sheet oy + 9 with 
the order. | 
An order r time to abfiver the elt is, 1% fall, 
a fubmiffion to anſwer, amd abſolutely precludes the defendant 
from excepting to the report. 

The payment of cofts, upon ſervice. of F  ſubpana for 

or on the execution of the attachment for non-paſ- 
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boxed, can never be recovered back) ſeems to be unavoid- 
able; unleſs the defendant eludes perſonal ſervice, until 
he has ſet down his exceptions-to the report with the Re- 
giſter, with the uſual formalities, purſuant to an order for 
that purpoſe, duly ſerved upon the adverſe Clerk in court, 
ö and then before the time for putting in a further anſwer (vis. 
; eight days excluſive after ſervice of the fubperna) expires, 
e applies to the court, by motion or petition, with a certificate 
, annexed of the exceptions being filed, and ſtating the caſe 
y as it is, and that the exceptions are fet down, and no delay 
been made, praying that proceſs of ſubpena for coſts, or 
of contempt which has iſſued for non-payment of them, may 
be ſtaid, the court will in ſuch cafe interpoſe and relieve 
the party. The cofts, if paid, can never be recovered, 
even if the exceptions to the report hold, 'and therefore the 
court, whete's/ patty uſes all due” en ſuſpends al pro- 
ceſs not executed. 

Both fides prepare briefs, and inſtruct council to argue 
the exceptions : the Solicitor for the party excepting muſt 
leave a fair copy of the reportʒ and the exceptions, upon un- 
ſtamped paper, with the Lord Chancellor's Gentleman, three 
or four days before the day for arguing the” exceptions; 
the fee on leaving is five ſhillings : an office copy from 
the report office, of the report excepted to, ſhould be taken 
to be ready for production in court, to read, if called for. 
To prevent any inconvenience ariſing from the defendant's 
default of appearing by council on the day for argu Suing the 
exceptions, it would be proper to make an affidavit of ſer- 
vice upon the adverſe Clerk in court of the order for ſet- 
ting down the exceptions to be heard, and this affidavit 
muſt be filed at the affidavit-office, and 'an office copy 
aken, to be read in court. The junior council for the 
exceptions opens the exceptions to the court, and the 
ading council on the ſame fide argues them; the council 
yinſt the exceptions ſtate their caſe to ſuſtain” the report, 
ad the matter being thoroughly diſcuſſed, the Lord Chan- 
he gives jeg po. ae be the pts FRY Gre 
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ing or allowing the exceptions ; the _ conſequence. of allow- 
ing exceptions, intitles the party excepting to take back 
his depoſit (hve. pounds) and his anſwer is adjudged to be 
ſufficient, if the report certified it to be otherwiſe. By a 
diſallowance of the exceptions, the party ſucceeding takes 
the depoſit, and the report is adjudged to be right; and in 
a queſtion of ſufficiency or jnſufficiency of anſwer, the 

anſwer. is virtually adjudged. inſufficient, and the defen- 
dant muſt put in a further anſwer, unleſs. he chuſes to 
appeal to the Houſe of Lords, which is rarely or never done 
in this ſtage of a ſuit: each party pays ten, ſhillings and 
ſix pence, court fees, and the | five pounds . depoſit is 
in lieu of all coſts, to which the party obtaining judgment 
in his favour Sad otherwiſe be entitled. The conſe- 
quence of diſallowing exceptions to a report of an anſwer 
being inſufficient, is the eſtabliſhing the report, and the 
defendant muſt put in a further anſwer, to procure which 
the plaintiff ſues out and ſerves 2 ſubpana for a better an- 
ſwer, upon the defendant's. Clerk in court, and the defen- 


dant muſt anſwer the exceptions in eight days, excluſive d 


the day of ſervice, or obtain by motion or petition an order 
of courſe for time, and in a country cauſe a commiſſion 
to take his anſwer ; in default, the ordinary proceſs of con- 
tempt may'be awarded to compel an anſwer, In caſes af 
ſcandal or impertinence, a diſallowance of exceptions to 
a report certifying the record referred, to contain ſcan- 
dalous or impertinent matter, confirms the opinion of the 
Maſter as certified in his report, and the court will ſome- 
times at the arguing make an order that it be referred to the 
Maſter to expunge the ſcandal or impertinence, or if no or- 
der of that nature be made, but the exceptions are diſallowed, 
without ſaying any thing further, the party may .apply by 
motion of courſe, upon the foot of the order for difallowing 
the exceptions, to refer the record to the Maſter to expunge 
the ſcandal or impertinence, and the depoſit is given to the 
party ſucceeding. 

Sometimes a party, for, delay, will ſet down excep” 
tions, and will not appear at the bearing ; — 


+. „ 
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upon ſuch default, are \ diſallowed of courſe, and the depoſit 
Ae to W oppoſite party if he appears; who in ſuch caſe 
muſt make an affidavit of his being ſerved with the order for 
ſetting down the exceptions, and produce an office copy of 
the affidavit, fled at the affidavit office, to the Negiſter be- 
fore the order is delivered out to him, with the depoſit. If 


neither ſide when the exceptions are called on, they 


will be ſtruck out of the paper, and the party excepting may 


apply for his depoſit. So ſoon as exceptions to a report of an 
anſwer being inſufficient are ſtruck” out or 'difallowed, the 
plaintiff, may immediately/ſue out and ſerve a to make 
a better anſwer, and the ordinary Fa of r 
awarded, if default be made 

The coſts attending —— didury arpert, are 
very inadequate to the coſts incurred by the party ſucceeding 
in his application; a party*excepting: depoſits: fue pounds, 
and if his exceptions are allowed, he takes back his depoſit, 
and recovers no coſts. Oncthe other hand, if exceptions 
are diſallowed, the party ſurceeding takes the depoſit in 
place of coſts. This depoſit was originally forty ſhillings, 
with ſuch increaſe of coſts, if che report was altered by the 
court, as the court ſhould find cauſe to impoſe . The 
court taking notice of the: expence attending exceptions 
to reports, which being frequently frivolous, vexatious, and 
for delay merely, ordered every perſon-putting in exceptions 
to reports, beſides the. forty ſhillings - depoſit, to pay ten 
ſhillings ſor every exception. or diſtin branch of exception 
which ſhould at the hearing be over-ruled g. And as à fur- 
ther diſcouragement to- parties excepting to reports, a ſub- 
ſequent order was made, augmenting the ten ſnillings to twen- 
tj ſhillings for each exception diſallowed, and for every ex- 
ception, or branch of exception not opened, ot waved, ten 
ſhillings over and GLA the __ Ad Wi Shay Ord. 
Cnc. 186. 

The court; in being a 5 Gm, 1 annulled the 
former orders, and the coſts attending exceptions to Maſter's 
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report, are now limited to a ſum of five pounds: the court 
may exerciſe a diſcretion according tothe enen 
and gives coſts or not as it ſees, cauſe. | 

Where exceptions are taken to a defendant's anſoer for. in- 
ſufficiency, , and the Maſter reports it inſufficient, and upon 
Exceptions the. Court is of opinion it is ſufficient; the party 
ſucceeding in this application ſhall; not have the coſts of it, 
but it ſhall abide the event of the ſuit. The rule of the court 
is never to give coſts, but where there appears to have bane 
juſt grounds for the proceeding, +g Ath, 235. 

If an anſwer by the Maſter, on the firſt exceptions, is re- 
ported inſufficient, and the deſendant ſubmits to anſwer, or 
ſlips his time for putting in exceptions to the report, and upon 
exceptions to that ſecond anſworʒ the like report is made, the 
defendant may except to the ſecond report, and bring it be- 
fore the court; where there are ſeveral exceptions, the court 
has always ſaid that as this matter has not undergone the judg- 
ment of the court, it ſhall be gone into; perhaps it might be 
otherwiſe, if it were a ſingle exeeption. 2 Veſ. 49a 

On an anſwer being reported not ſcandalous, or imperti · 
nent, if the plaintiff except to the report; he muſt ſhew in 
what line, or page, and how far the anſwer is ſcandalous or im- 
pertinent; it is not ſufficient in the æxceptions to alledge the 
ſcandal or impettinence generally, 2 Min. 181. On. 
182. where a bill was referred toia'Maſfter, for i | 
the Maſter reported it pertinent, the defendant took. ral 
exception to that part of the report, without ſpecifying the 
particular parts of the bill which were impertinent: for this 
reaſon it was objected, that the exception was irregular, and 
contrary to the courſe of the court. Lord Hardwick held 
that notwithſtanding the exception was taken in ſo general a 
manner, yet apa pou ne N Wer inting out 
— gon pointing vor part- 

Where exceptions are hem to an 8 tis ink uffciency 
and the Maſter reports it ſuffieient, the -plainitiff in his ex- 
ceptions to the Maſter's report, ſhould ſhew wherein the an- 
ſwer is inſufficient. Dic. 2 Mt. 1117. 
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hats taken by the ſaid complainant to the report 7 
Edward Leeds, Eſquire, one of the Maſters F this 
court, made in "this * and bearing date the 20th 


4 1 January, e 


Firft Exception — For that the ria Maher babi in and * 
bis aid Report Aatad, Ee. 8 


Second Exception — For that 15 ſaid Maſfer hath in and 4 
bis 8 certified, That, Oc. 


dh 1 all which particulurs, the Abe e 
Aoth except to the ſaid Maſters ſaid Report, 
and humbly appeals [therefrom 1 to ths Jul 
of * e court. | 

W. Ange. 


Of further E and Antwers to amend⸗ 
e 46: ee . 


Further anſwer, and an anſwer to an amended bill, 
are in their nature ſimilar: the one ariſing from a de- 
ficiency in a firſt anſwer, whereby certain material clauſes in 
| acomplainant's bill are omitted to be anſwered, or anſwered. 
a imperfectly, and evaſively ; the other is the conſequence of 
a diſcloſure of new matter in an anſwer, or a diſcovery of 

facts ſubſequent to exhibiting the original bill, exiſting at 


1 the time of preferring the bill, and not at that time thought 
5 material or neceſſary to conſtiture part of the complainant's 
i caſe, 


A further anſwer is in every reſpect ſimilar to, and 
indeed is conſidered as forming part of the firſt anſwer; 


for 


* 
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for if a defendant in his firſt anſwer re or neglets to 
anſwer all the material and relevant points of the bill, or 
anſwer them inſufficiently, and imperfectiy; the points 
of the bill not anſwered, or anſwered inſufficiently, are 
ſelected from the record; and being collected together 


form exceptions, an anſwer to which is termed 4 | 


anſwer. | 

Matter diſcloſed by a Fo Ee 5 anſwwer, or facts exiſting 
at the time of exhibiting a bill, and not then known to the 
complainant, or conſidered neceſſary to conſtitute part of 
his caſe, or ingredient therein, are-by the complainant with 
leave of the court added to or inſerted in the bill by way of 
amendment, and the anſwer which the defendant is compella- 
We to make thereto, is Eeyemminated an __ an amended 

ill. 

As a further anſwer is conſidered as "bring part of 
the. firſt anſwer, ſo an anſwer to an amended bill is con- 
ſidered as part of the anſwer to the original bill, as much 
as if it had been ingroſſed on the ſame. parchment, and 
a part of the ſame record. Therefore, if a defendant in 

a further anſwer, or an anſwer to an amended bill, repeat 
any thing contained in a former anſwer, the repetition, 

unleſs it varies the defence i in point of ſubſtance, will be 
conſidered as impertinent®; | If upon reference to a Maſter, 
ſuch parts of the anſwer are reported to be impertinent, 
they will be ſtruck out as ſuch, with coſts, which in 
ſtrictneſs are to be paid anne who ſigned the 
anſwer. 

The manner of; TENT On fling 2 fanther: anſwer, 
and the time allowed for putting in the fame, is ſuff- 
e at large treated a 7 in the 3 head of ex- 

An er to an e bill i is prepared and filed with 
the fame formalities, either in a town or country cauſe, 
as an anſwer to an original bill, If the amendments 


— 
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in the bill be fo trifling as to require no further anſwer, it 
will notwithſtanding 'prevent the complainant from replying, 
until eight days after the record, or the defendant's office 
copy is amended, and delivered over to the ' defendant's 
Clerk in court: and a defendant ſometimes for delay, will, 
upon motion or petition, obtain the three uſual town 
or country orders, for time to anſwer the amendments (to 
which in ſtrictneſs he is intitled): and after the whole time 
obtained by theſe orders has been ſpun out, the defendant 
files no anſwer, or a frivolous anſwer merely to fave appear- 
ance of wilful delay. 

Sometimes a. complainant will take exceptions to the 
defendant's anſwer, and if the defendant ſubmit to an- 
ſwer the exceptions without reference to a maſter, or if 
an anſwer be reported inſufficient upon reference, and'no 
exceptions filed to the report, or upon a diſallowance of 
exceptions taken to a report of an anſwer being inſufficient, 
in all or any of theſe caſes, a complainant may, by motion or 
petition, obtain an order of courſe, to amend his bill with- 
out coſts, and that the defendant may anſwer the amend- 
ments and exceptions at the ſame time, provided the amend- 
ments be not ſo extenſive as to require a freſh ingroſſment; 
for in that caſe, twenty ſhillings coſts muſt in all events be 
paid to the defendant's Clerk in court before any proceedings 
can be had; becauſe the defendant is obliged to be at the 
expence of a freſh office copy .of the. amended bill ; and 
this is always the practice where the amended bill is newly 
ingroſſed, although the defendant's anſwer be reported inſuf- 
ficient, or the defendant ſubmits to anſwer the exceptions 
taken to his anſwer, 

A ſubpena to anſwer the amendmentg, is not ſerved 
when exceptions are taken to an anſwer where the de- 
fendant ſubmits, and the plaintiff obtains an order upon 
ſuch ſubmiſſion to amend his bill, and that the defend- 
ant may anſwer the exceptions and amendments at the 
ſame time; ſervice of the order to amend, and to anſwer 
the exceptions and amendments at the ſame time, by 
leaving 
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leaving a copy, of che order paſſed and entered, upon the 
defendant's Clerk in court perſonally, or with his agent at 


his ſeat in the Six-clerk's office, will be compulſory upon 

the defendant, and the proceſs of ſulpœna is not neceſlary. 

Where amendments, are not engrafted on exceptions to an 

anſwer, a ſubpæœna to make a better anſwer muſt be ſerved, 

"el te ordinary var Prog IO fo 
anſwer if e | 
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The further anſwer” of 4. B. defendant," us de bill 6g 
-t n. of . eee bn 
12.0 
W don and an eee 
reſeruing ta bimſelf all ſuch advantage of arceprion to the com- 
plainant's ſaid bill, at in and by bis former be hath ſaved 
and reſerved, for further anſwer unto the complainant's ſaid bill 
of complaint, or ſo much thereof as this defanuant is adviſed ma- 
teraally concerns bim . 
N „ n Fear 112 D177; 
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— n defend, fob frther ſatifaltiin th ibs 1 . 
able court,” and for anſiber unto the ſeveral exceptions taken by 
thy complainant ts Hit former aifuer, cantus mii faith, bee. 
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| Conc uſion. 


"nd this defenidant dries all and all manner = combination 
and confederacy wherewith be is charged, without that, That 
there is any other matter or thing in the faid complainant's bill 
of complaint contained, material or eſfectual in the Iaw for this 
defendant to make anſwer unto, and not herein or in his former 
r anſiuerad unto, confeſſed and avoided, traverſed or de- 
nied, it true: All which matters and things this defendant is 
ready to auer and prove as this honourable Court ſhall "_ 


$ SF $5 © 
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and humbly prays to he hence difmiſſed, with his ag and chorge 
in this * oh ee e 4 en. 


Warts ef courſe preceding an anfe to an amended bill 


The andwer of 4. B. defendant, „ 
bill of complaint of C. D. complainant. 4 


This defendant ſavi ng and reſerving to himſel , t in and by 
bis former anſwer be hath ſaved and reſerved, for anſwer to the 
ſaid complainant's faid amended bill, or to ſo much thereof as this 
defendant is adviſed is neceſſary or material for him to make an- 

fea, "os he * and ſaith, &c. 


iy a Yo 


"a this defendant ain all and all n manner r of. 
combination and - confederacy in the complainant's ſaid. amended: 
bill charged, without that, That there is any other matter or 
thing in the complainant's ſaid. amended bill of. complaint cun- 
tained material and effeual for this defendant to make anſwer 
unto, and not herein aud hereby ſufficiently anſwered unto, am. 
feſſed, -avoided, traverſed,. or denied, is true, to the knowledge 
and belief ef this defendant ; all which matters and things this 
defendant is ready to aver, maintain and prove, as this hanour-, 
able court all direct and humbly prays to be hence diſmiſſed, 
70 1 8 09 * n in wh dae my . 
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HE RY, is the plaintiff's anſwer or reply to 
the defendant's plea or anſwer; and this muſt be 
filed, in order to put the anſwer in iſſue, unleſs the plain- 
tiff find ſufficient matter confeſſed in the defendant's an- 
ſer do ground a decree upon, and ſets down his cauſe upon 
bill 


2b4 © 'Beplication,”” 

bill and anſwer only; but in ſuch caſe the defendant 
deprived of the means of ſupporting his anfwer by Mien 
of witneſſes, the whole of the anſwer will be taken as true 
in every point. The replication muſt be general, except 
the defendant, by his anſwer, offer-new matter, which will 
not be brought into iſſue by the bill and anſwer, or denies, 
only one or ſome few points of the bill: for no new matter 
is to be contained in any replication, "unleſs it be to avoid 
new matter ſet forth in the defendant's anſwer *. It ſhall 
alſo affirm and aver the allegations in the bill to be true, 
certain and ſufficient, and confeſs and avoid, or traverſe 
and deny the truth and ſufficiency of the defendant's plea or 
anſwer. The replication ſhould have convenient form, and 
be ſhort and conciſe in ſubſtance, and not be ſtuffed with 
tautologies or impertinent or criminal matter, but directly 
and pertinently purſue the ſubſtance of the bill, and by no 
means depart therefrom, the decree Pugs eee 8 


formam petitioni s. 8 
Formerly if the eee by his plea . offered 


new matter, the plaintiff replied ſpecially, otherwiſe the 


replication was as at preſent merely a 5 earl e the 


truth of the plea or anſwer, and of the "ſufficiency of the 
matter alledged in it to bar the plaintiff's ſuit, | and an aſ- 
fertion of the truth and ſufficiency of the bill. The conſe- . 
quence of a ſpecial replication was a #ejoinder, by which the 
defendant aſſerted the truth and ſufficiency of his anſwer, 
and traverſed every material part of the replication . If 
the parties were not then at iſſue by reaſon of ſome new 
matter diſcloſed in the rejoinder, which required an an- 


ſwer, the plaintiff might ſurrejoin to the rejoinder, and 
the defendant might in like manner adſurrejoin, or re- 
but to the ſurrejoinder f. The inconvenience, delay, and 


e e. nen of Digs N from. theſe m_ 
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K 8 te b 0 
practice. Special replications, with all their conſequences, 
are now out of uſe, and the plaintiff is to be relieved ac- 
cording to the form of the bill, whatever new matter may 
have been introduced by the defendant's plea or anſwer; 
but if the plaintiff conceive, from any matter offered by 
the defendant's plea or anſwer, that his bill is not properly 
adapted to his caſe, he may obtain leave to amend. his bill, 
and ſuit it to his caſe, as he ſhall be adviſed. To this 
amended bill, the defendant may make ſuch defence as he 
ſhall think proper, whether required by plaintiff to anſwer 
it or not. 

The ſignature of council is not required to a general 
replication. The plaintiff's Clerk in court, inſtructed by 
his client, files it of courſe. The replication in the follow- 
lowing form, is ingroſſed upon parchment, with an half- 
crown ſtamp, the day of the month, -and year when filed; 
being previouſly inſcribed thereon, with the ſurname of the 
plaintiff's Six Clerk, and Clerk in court who files it ſub- 
ſcribed at the foot, on the left fide, and alſo the term in 
which the bill was filed, and the ſurname” of the defendant's 
Six-clerk. The Clerk in court enters it in his cauſe book, 
and then leaves it in his Six-clerk's ſtudy to be filed, uſually 
acquainting the a Clerk in eourt therewith, by 
note in writing. 


„en ee b. | eisig | | 
Winter. 33 A. B. Plaintiff, 
be Bauen C. D."Defendant. 


The Replication of 4 B. complainant to the anfver of 
C. D. defendant. 8 


« This repliant, - ſaving and reſerving to himſelf 0 
and all manner of advantage of exception to the mani- 
« fold inſufficiencies of the ſaid anſwer, for replication 
« thereunto faith, that he will aver and prove his ſaid bill 
„to be true, certain, and ſufficient in the law to be an- 
4 ſwered 
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© ſwered unto, and that the faid anſwer of the defendant 
ce jg uncertain, untrue, and inſufficient to de replied unto 
<< by this repliant, without that, That any other matter or 
© thing whatſoever in the ſaid anſwer” contained,” mate- 
rial or effectual in the law to be replied unto, confeſſed 
& and avoided, traverſed or denied, is true; all which 
<« matters and things this repliant is and will be ready 
to aver and prove as this honourable- court ſhall direct, 
and humbly prays, as in 0 uy © bil he hath 


Kong ba: cl 


Radcli e. Clerk. 
Began Trinity 1782. ; 
To Mr. Reynardſon 


ve Pte x AI ſigned * and by 
the modern practice very rarely made uſe 4 * 


„ en e e ee 


Zincte, 10 June, 1778, 

Eafter term, in the 18th. year of the 

_ Reign of King George III. 1 

The Replication of John Marſball 8 

to the ſeveral anſwers of Haldſiuorth New- 
man, John Baring Eſq; William Newman, 
and Richard Newman, defendants to the ſaid 
complainant's original and amended bill. 


„ This repliant, ſaving to himſelf all and all manner 
« of advantage of exception to the manifold inſufficiencies 
© of the faid anſwers, for and by way of replication, 
cc faith, that his ſaid original and amended bills of com- 
« plaint, exhibited into this court againſt the ſaid de- 
« fendants, and all and every the matters, c. therein 
& contained, are true, certain, and - ſufficient in the law 
« to be anſwered unto by the ſaid defendants; and that 
<« the anſwers of the ſaid defendants- are (untrue, uncer- 


tains and inſufficient in the law to be replied unto by 
„this 


R ah. + ©. 1 . * 2 


« this repliant; ſave and except, chat this repliant doth 
5 admit to be true, as in the ſaid anſwers, ſome or one of 
« them, is by che ſaid defendants, ſome or one of them, 
« alledged, That the mortgage in the ſaid original and 
« amended bill, mentioned to be made by Philis Mavſbult, 


« deceaſed, to Richard and Robert Newman, deceaſed; and 
« therein reſpectively named, and bearing date the ſecond - 
« day of June, 1754, was made and entered into, be- 
« tween them, of and concerning, and comprehended all 
e the ſaid Philip Marjhalfs then plantations and mea- 
„ dows in Newfoundland, and in the ſaid original, and 
<« amended bill, and the faid defendant's faid anſwer, re- 
« ſpeCtively mentioned, and that the-ſame plantations, and 
« meadows, were or are all ſituate and being in Saint 
«© Fobn's Newfoundland aforeſaid, in the faid bill alſo men- 
« tioned : and this repliant doth. moreover admit it to be 
true, as in the ſaid anſwers of the ſaid defendants, ſome 
« or one of them, is alledged, that on or about the ſecond 
« day of October, 1775, the faid Philip Marſhall did ſettle 
«an. account with... an. agent of or. for the faid 
„ Newman, then deceaſed, and in the fajd bill named, or 
« of or for his executors, of and concerning all and 
* every ſum and ſums of money thererefore due and ow- 
« ing from the ſaid Philip Marſhall, to the ſaid Richard. and 
“Robert Newman, or either of them, their or either of 
© their executors or adminiſtrators, and did by an agree- 
« ment of that date, in writing under his hand and 
« admit, and this repliant doth, -now. hereby admit 
« acknowledge, that on the faid ſecond day of Ofeher, 
« 1755, there was due and owing from the ſaid Phils 
«* Marſhall, on the ſaid ſecurity of all the faid plantations 
« and premiſes, and on the balance of ſuch accounts, 
« the full ſum of 5774. 35. in the ſaid anſwers, or ſome 
« or one of them, mentioned and claimed as the. then 
&« balance of ſuch accounts, and payable with inter- 
« eft, Without that, That there is any other r matter 
« or thing in the ſaid defendant's s ſaid anſwers contained, 
„ | e 5 SR 
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« material, or effeQual, for this repliant to reply unto, and 
Zana. hereby well and ſufficiently. replied unto, 
<< confeſled and avoided, traverſed or denied, is true. All 


« which matters and things (ſave. and except as aforeſaid) 


<« this repliant is ready to aver," and prove, as this court 
Zan, and prays as in wn his ee eee and 
eee 
dus hub. 


ae be h 
| | To Mr. Mitford, and AR 
Ar. Winter. 1 


The e rade muſt be filed, before the end of the third 

term, excluſive of the term in which the plaintiff *s anſwer 
was filed; if no replication be filed within that time, the 
bill may be diſmifſed with coſts, upon motion, or petition, 
of courſe, without notice to' the plaintiff, of fuch motion, 
producing the Six-clerk's certificate of the anſwer being 
filed, and no proceedings had for three terms: fo a diſmiſ- 
ſion of the bill may be, if, ' after replication filed, there be 
no proceedings for three terms, as where a replication is 
filed in Hilary term, and no proceedings are had in the 
Tri rinity term. following vacation ſeals, the bill may be diſ- 
miſſed in Michaelmas ; but in that caſe, notice to hs plain- 
tiff is neceſſary. 

Though che plaintiff happen to need tio Wind, on his 
part: yet it may be ſometimes neceflary to reply, and put 
the defendant upon proof of the matter' in his anſwer, as if 
| he' confeſſes the matter alledged by the plaintiff, but ſets out 
ſome further matter in bar. Prac. Reg. 15. 

If the plaintiff reply to an anſwer, and without rejoin- 
der or rules given for publication, bring the cauſe on to a 
hearing, the anſwer will be taken wholly true, as if there 
had been no- replication; for the opportunity which the 
defendant had of filing his anſwer is GE: from i. 
1 Ca. 21. 3 Vin. 237. A 
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CW a. 
plaintiff replies to the plea only, it is irregular, for the re- 
plication ſhould go to the anfwer as well as the plea ; and for 
this reaſon} in the principal caſe, the cauſe was ordered to 
ſtand over, and that the defendant ſhould file a replication to 
the anſwer nunc pro tunc. 2 Vern. 46. But this ſeems to 
admit of a diſtinction where the plea and anſwer are to ſeparate 
parts of the bill, and the anſwer is in no wiſe in aid of the 
plea, as denying notice, fraud, Ge. or where the plea and 
anſwer are independent of each other, for in ſuch caſe the 
plaintiff may reply to either. 

The ainelf ſet down his 8 0 to be bead ugs pin and 
anſwer, and had a decree. againſt, the defendant by default, 
and when the defendant came to ſhew cauſe againſt the de- 
cree, it was altered in his favour. The Kare 3 to 


„„ & +h# 


Ca. Abr, 43 | 

A defendant in 8 of © purchal 11 
ſideration, omits to deny notice. of it; the plaintiff replies to 
it; all the defendant has to do, is to prove his plea; for the 
plaintiff haying replied to the plea, has admitted it to be 
good; and iſſue. being joined, is to try whether it be true in 
fact: and it is not material if the plaintiff proves notice; for 
it was the plaintiff's own fault that he did not ſet down the 
plea to be argued, in which caſe it would have been over-rul- 
ed. 3 WW ms. 94. 

If the plaintiff replies to defendant's plea, he thereby admits 
the plea to de good, if it be true; and the validity of it can 
never afterwards: be conſidered, but only the truth of it, as 
the defendant proves it, or 2 ert diſproves' it at the 
hearing. Preced: in Ch. 58. 

Where witneſſes have been examined, and no replica- 
tion filed, the court at the hearing, or even after a decree, 
will order a replication to be filed nunc pro tunc. * 
296. 

U If 


If 4 defendant diſclaims Nur, s lainti replies 
to. che anſwer, and ſerves a ſubpœna to rejoin, the defendant 
is intitled to have colts for the vexation 3 fecus, where the 
A 1 is to part, and the anſwer to the og; 3 Al. 
3582. 

The < court will riot give © leave to PAN a replication, 
unleſs it be added, that the plaintiff may be thereby enabled 
to amend his bill, or ſome reaſon to induce the court to 
the plaintiff t this indulgence, becauſe otherwiſe it may be a 
 contrivance to defeat the defendant of his full coſts, by getting 
the bill diſmiſſed at the hearing, with 40 killings coſts, 3 
th, ') Ati 
© The plaintiff pu t matter in the replication which was not 

contained in the bill, and which matter the plaintiff knew of 
at the time of exhibiting the bill: the defendant pleaded and 
demurred to the replication, which d the court lowed of. Chan 
Nep. 25 I 

The aner filed a ſpecial replication ; the defendant 
pleaded and demurred thereto; his plea was, that fince his 
anſwer put in he had recbveteTHhe eſtate in in queſtiori, in cject- 
ment, upon full evidence at a trial at bar, and demurred to 
other ſpecial parts of the replication. "The plaintiff's council 
admitted the plea and demurrer to be good, which were there- 
fore allowed; but the court declined giving any opinion 
whether the plaintiff might not, notwithſtanding the plea and 
demurrer were allowed, afterwards put in a ot replicati- 
on, 1 ern. 351. 
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* Lord andthe ron Asses to the e . hues 
general order, which might for the future prevent applications to 
the court to withdraw the plaintiff's replication, in order to ſet 
down the cauſe, on bill and anſwer only, and by ſuch means get 
the bill diſmiſſed with coſts, according to the, courſe, of the court, 
whereas otherwiſe he muſt have paid the defendant his full coſts, 
"29 A1. 579. Mich. 1747. 
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1 es and joining in Comin „ 
Rejoinder is the defendant's anſwer to the plaintiffs | 
A replication, which muſt purſue and confirm the 
_ anſwer, or traverſe and deny every material point of the re- 
plication *. 

' According to the preſent courſe of the cinire Ryoinders, 
Surrejoinders, Rebutters and Surrebutters are diſuſed. The 
delay, expence, inconvenience, and unneceffiry length of 
pleading, ariſing from theſe various allegations on each fide, 
occaſioned an alteration in the practice. New matter offered 

| by a defendant, in an anſwer which formerly gave riſe to a 
ſpecial replication, being by the preſent mode of practice 
introduced into the bill by way of amendment; the ancient 
practice of replying ſpecially to ſuch matter, has of late 
fallen into deſuetude: ſpecial replications, and the rejoinders 
conſequential thereto, are now rarely or never heard of; a 

t I ˙ — a ngaipinn $ money 

8 actually filed e 

b neee e e kene links 

0 courſe of the court, as at preſent eftabliſhed, a rejoinder is 

al ſeldom or never filed, the ſubpeena to compel the defendant 

.- to rejoin, being merely to put the matter in iſſue, and to give 

Jy 

nd 
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the parties an opportunity of examining witneſſes to the facts 
alledged on the one fide, and ſworn to on the other; yet caſes” 
may ariſe, in which a rejoinder may poſſibly be neceſlary, as 
where a plaintiff in a cauſe has examined a witneſs de bene eſſe, 
and afterwards replied, without, proceeding to ſerve a ſulpœna 


— to rejoin, the defendant may immediately file a rejoinder, and 

ea compel the plaintiff to examine in chief his witneſs examined 

to de bene efſe, a neglect of which will render the 

ſer taken de bene efſe nugatory, if the witneſs nam 

get be examined in chief. 

C The following precedent of = rejoinder may not be e. 
; pg gd penn | 


2 5 


292 Rejoinder and joining in Commiſſion, 


The rejoinder of C. D. and E. F. defendants, to 
4 the replication of A. B. W AET—A . 


| « The faid 1 now 1 at all times 3 
4 Gying and reſerving to themſelves all and all manner 
d of benefit and advantage of exception to the ince 

&« and inſufficiency. of the ſaid replication, they and each of 
& them, ſaith, That the defendant's ſaid anſwer is certain, 
« true, antdfficient in the law to be replied unto ; and they 
*« alſo ſay, as in and by their ſaid anſwer they have already ſaid, 
« and do and will aver and maintain, all and every thing and 
44 things therein to be true and certain, in ſuch manner and 
. 6 form as they and every of them are Fore aledged and ex- 
n „ 


0. thus : 


— The ad defendant refolnerh; and faith, in n al and 
«every thing as in and by his ſaid anſwer he hath already 
« ſaid, my doth and will aver, maintain, and prove the 
* ſame, and all and every thing and things, clauſes and 
& allegations therein contained, to be true and ſufficient 
e in the law to be replied unto, in manner and form 
as the ſame are in the ſaid anſwer already ſet forth and 
& declared. And this defendant further faith, That the 
e ſaid replication of the ſaid complainant is very uncer- 
4 tain, untrue, and inſufficient- in the law to be rejoined 
« unto by this defendant,” for divers defects and imper- 
cc fections therein contained, and that the ſame is ſo con- 
«© trived and made, to the end to give ſome feigned co- 
jour to maintain the ſaid bill in this honourable court, 

to the unjuſt. vexation of this defendant. In that the 
' ſaid complainant, by the ill practices and ſiniſter de- 
““ ſigns of one R. T. who, as it is ſaid, proſecuteth the 
* aid ſuit for the ſaid complainant againſt this defendant, 
« did, contrary to equity and good conſcience, procure this 
« defendant, an ignorant illiterate man, to become bounden 
« by obligation, in the ſaid replication mentioned, with 


4 © the condition whereof this . defendant is utterly ignorant, 


« the ſame having never been read to him: Without 
« that, 
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2 there is any other matter or thing in the ſaid 

« replication contained material or effectual in the law 
« to be rejoined unto by this defendant, and not herein and 
« hereby well and ſufficiently rejoined unto, by this deſen- 
« dant, and not herein or hereby well and alen, 
« feſſed and avoided, traverſed or denied, is true. All 
« and every of which matters this defendant is ready to 
« aver and prove, as this honourable court ſhall award, and. 
« therefore prayeth, as he before in his ſaid anſwer hath al- 
1 _ . 


. Beatle. 5 


Wherever the e is filed, although rejoinders : are 
out of uſe, in order to cloſe the /itis conte/tatio, iſſue muſt 
be joined by affigning a probatory term to the defendant ; 
and this is done by ſubpœna, requiring him to appear to 
rejoin, unleſs he will appear gratis *. The effect of this 
proceſs is merely to put the cauſe completely in iſſue be- 
tween the parties: formerly the replication was held to 
put the matter ſo far in iſſue, that the bill could not be 
diſmiſſed for want of proſecution, becauſe the defendant- 
might rejoin gratis, and prove his anſwer +; This. 
practice is now altered: the meer filing of a. replication, 
though it puts the defendant in a capacity of making proof 
of his anſwer, not preventing a diſmiſſion of the bill, if the 
plaintiff lay by for three terms, without proceeding, after. 
the replication is filed. According to the modern practice, 
after the return g of the ſubpena to rejoin (which by order 
obtained of courſe is now uſually made returnable immediate- 
ly) the parties proceed to the examination of witneſſes to ſup. 
port the facts alledged in the proceedings of each fide. For 
after replication, the defendant may, if he will, rejoin gratis, 
and force the plaintiff to commiſſion, or take it ex parte g. 

No fruit ſhall be taken of any ſubpe&na ad rejungendum, , 
unleſs there be a eee firſt entered with and filed 


* Moſ. 123. ok + Gib. Ch. 11 \ Pres: Bag: 4. 
1 r. Alt, 129 Toth. 16. F r 
by 


by the plaintiff's Six clerk in the eee 
courſe of the court, before the iſſuing out of the ſaid ſubpæ- 
na, or at leaſt before the return thereof; and the parties upon 
whom ſuch ſubpœna ſhall be ſerved, finding no replication ſo 
filed before the return thereof, ee 6-2 
| taxed. Ord. Canc. 45, 102. ' 

The plaintiff having by his replication put the defendare's 
anſwer in iſſue, to ſupport the points of his bill by teſtimony 
of witneſſes, he muſt ſue out and ſerve a ſubpana, requiring 
the defendant to rejoin and join in commiſſion. This writ 

be made returnable on any day certain in term. It 
muſt be ſerved by delivering the label to the defendant 
perſonally, ſhewing him, at the time of ſervice, the body 
of the writ under ſeal, or by leaving the body of the writ, 
under ſeal, at the defendary s dwelling houſe, or place of 
abode, with one of the family ||. This mode of ſerving the 
ſubpæna is rarely done, unleſs the defendant live in Lond 
or within twenty miles, and can be eaſily ſerved; and no be- 
nefit or advantage ariſes, unleſs it be by avoiding the ex- 
pence and trouble of procuring an order for a ſubpœna return- 
able immediate, The moſt uſual method of practice, in all 
caſes indiſcriminately, is to apply by motion in court, or pe- 
tition to the Maſter of the Rolls, for a ſubparna to rejoin, re- 
turnable immediately, and that | ſervice on the defendant's Clerk 
in court, may be deemed good ſervice vn the defendant. This 
is entirely of courſe, and never refuſed. And in a coun 
cauſe, it is added, that the plaintiff may be at liberty to take out 
a commiſſion for the examination of witneſſes, L“ returnable with- 
out delay, with liberty to execute the ſame in term time] with the 


uſual er Te 
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ll If here de mor than one defendant, one or two muſt be ſerv- 
ed with labels, and the body of the writ left at the dwelling houſe 
of the party laſt ſerved with one of the family. | 

The words in brackets are inſerted or omitted as the caſe may 
require. 

1 Thoſe directions are, N the defendant's Clerk in court may, 
*n four days after notice thereof, join in commiſſion, and firike com- 


miffioners 
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Regiſter, a precipe for a ſubpeng to rejoin, returnable imme - 
diately in the following form, muſt - left at the Subpena- 
office, producing the order for the ſubpana paſſed and OP 
when the precipe is left at the office, y 


Subpœna Gilbert Venables to appear in e x im- 
mediately to rejoin with Hugh Leycefter. © 
Booth Sallicitor. teſted 20 June, I 783. 


"The form of the writ is as follows. 


« GEORGE the Third, &c. To Gilbert — 
Greeting. For certain cauſes, offered before us, in 
e our Chancery, We command and ſtrictly injoin you, 
that laying all other matters aſide, and notwithſtanding 
any excuſe, you perſonally be and appear before us, in 
our ſaid Chancery, immediately after the receipt of this aprit, 
« whereſoever it then be; to anſwer concerning thoſe 
e things which ſhall be then and there objected to you, 
« and to do further and receive what our ſaid court ſhall 
« have conſidered in this behalf, And this you may in no 
« wiſe omit under the penalty of one hundred 
and have there this writ. Witneſs Ourſelf at Jeftmin- 
S 7 IO 1s RE 
our reign,” | 


Indorſed By the court, to rejoin and join in — in the 
cauſe of Hugh Leyceſter. | 
Label. Gilbert Venables to appear in chancery, ret, immed. 


to rejoin with __ Leycefter. 
Courtenay and Courtenay. 


— — — — nn 


mi ſſoners names quit the plaintiff's Clerk in court; or, in default 
thereof, that the plaintiff may be at liberty to take out a commiſſion, 
lade to his oaun commiſſioners, 


Fiye 


- 
\ / . f 
$ * 1 5 5 1 pq £4 £+> het ; : d , " of . . . o . 
, * 1 by * 
1 > 
** & 2 * 


e Ghillivigs is pad) if ons ar te deln dbadt and ür 
pence ſor the additional label where there are three 
only three defendants can be inſerted in one writ; huſ- 
band and wife are reckoned as one defendant. 

The ſubpæœna being obtained from the Subparna-office, the 
plaintiff” s Solicitor ſerves it upon the defendant's Clerk in 
court , by leaving the body thereof at the Clerk in court's 
ſeat in "the Six-clerks office with his agent, or perſonally 
upon the Clerk in court, ſerving, at the ſame time, the order 
paſſed and entered for the ſubpzna, with ſuch return, by leav- 
ing a copy of the order with the defendant's Clerk in court 
perſonally, or with his agent, at his ſeat in the Six-clerks 
office, ſhewing the original order paſſed and entered; [for un- 
leſs the order be ſerved, the defendant's Clerk in court can- 
not accept the. writ, with the extraordinary return, ] and the 
ſervice of B 
of the ſubpana. 

If the defendant rejoin gratis or the parties go to commiſ- 
ſion by conſent, there needs no ſubpœna to rejoin, Prac. 
Keg. 83. Chan. Ca. 15. 

The ſubpæna, returnable immediately, being ſerved as 
before mentioned, after the expiration of four days, ex- 
cluſive of the day of ſervice; the plaintiffs Clerk in 
court proceeds to examine thoſe witneſſes on behalf of 
the plaintiff, who live within ten + miles of London, 
by exhibiting interrogatories, in the Examiner's office f: 
and after he has examined one or two witneſſes, or before, 
a rule to produce witneſſes muſt be ene; wel in the 


2 


„ 
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If there be more than one Clerk i in court, one or wo muſt be 
ſerved with labels, and the body of the writ ace ſeal, left with 
the Clerk in court laſt ſerved. 

+ Ord. Canc. 109. 7 

1 The courſe of the court at beben is to examine all witneſſes 

eder within twenty miles of Lenden, at the Examiner's office, 


and in caſe of ſickneſs, or other dilabllity, the Examiner will at- 
tend the witneſs, 


houſe 


at- 
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houſe book, in the Six-clerks office, in that 'Six-clerks 
diviſion where the” cauſe originally began, The rule to 
produce witneſſes expires that day. ſev'n- night from thę day 
on which it is given. The rule may be entered on any day 
in term, provided it be entered eight days before the expira- 
tion of the term, otherwiſe it muſt be entered in the enſui 
term. The rule is written in the following form in the 
houſe book-in the Six-clerks office, and a tranſcript thereof 
being copied into the rule book of the Clerk in court, giv- 
ing the rule, the bock is taken to the Regiſter- office to be 
entered: the Regiſter ſets his initials againſt the rule in the 
margin of the book, for which one ſhilling and four pence 
is paid. The Clerk in court entering the rule, gives a 
note in writing to the adverſe Clerk i in court, of ſuch rule 
being entered. 

The rule is entered in the books in the form following: 


| 23 January, 1783. 
oo 14 A rule is given to the defendant to e propor 


The cauſe being at iſſue + by the ſulpœna or appearance 
gratis, to rejoin, either plaintiff or defendant may exa- 
mine, and give à rule to produce witneſſes, as before men- 
tioned. 

In a country cauſe, or where the witneſſes reſide vhove 
ten * miles from London: the examination of witneſles 


is by commiſſion, iſſued under an order of courſe obtained 


for that purpoſe, and which in general conſtitutes part of 
the order for a ſubpœna returnable immediately; but before 


+ A ſubpena to rejoin againſt ti tee, only two are ſerved: 
if the plaintiff proceeds to examine, the party not ſerved ſhall 
not be concluded by thoſe examinations, n party thereto. 
Pr. H cb. 15 
Ora. — 109. The courſe of the court is to examine all 


witneſſes within 20 miles of London at the Examiner's office. 


p this 
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this commiſſion iſſues, the plaintiff is andinerily, en og, 
and to ſerve the defendant with a to. rejoin, , unleſs 
he · will rejoin gratis, and join in commiſſion ||. The order 
preſcribes four days for the defendant to join in commiſſion, 
The plaintiff*s Solicitor having given his Clerk in court four 
commiſſioner's names, any time after the expiration of four 
days excluſive of the day of ſervice of the ſubparna, and of the 
order paſſed and entered, the plaintiff's Clerk in court may 
call upon the defendant's Clerk in court to join in com- 
miſſion. The plaintiff's 's and defendant's Clerk in court 
having interchangeably given four commiſfioners names, for 
their reſpective clients; the eight names are entered by the 
| Clerks in court in their reſpective commiſſion books *: and 
this is termed joining in commiſſion. The plaintiff's clerk in 
court ſends to his client a liſt of the defendant's com- 
miſſioners names, and receives inſtructions to whom of 
the defendant's commiſſioners the commiſſion is to be di- 
rected. The defendant's clerk in court, in like manner, 
having received inſtructions from his client, to whom of 
the plaintiff's commiſſioners he would have the commiſſion 
directed; the plaintiff's Clerk in court, by note in 
writing, informs defendant's Clerk in court he is ready 
to ftrike commiſſioners names: and the defendant's Clerk in 
court being prepared, and conſenting, the commiſſion- 
books are produced, and two of the names on each fide 
are ſtruck out with the pen by the reſpective Clerks in 
court; the plaintiff's Clerk in court firſt ſtriking out one of 
the defendant's commiſſioners names, the defendant's Clerk 
in court then ftrikes out one of the plaintiff's commiſ- 
ſioners names, and fo alternately, until the eight names are 
reduced to four, The plaintiff 's Clerk jn court makes 
out the commiſſion for examination of witneſſes (the order 

entered, and ſeryed, being preyiouſly left with him), 
Fron; the four commiſſioners names RO which, when 


— IR . 
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f| Prac, 1 65 ® Ord, Cane. 47. 


ſealed, 
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ſealed, he ſends to his client to be executed. The form 
of a joint commiſſion is as follows : 


« GEORGE the Third, 3 GOD, c. 
To Jahn Smith, Edward Mayot, Thomas Warne, and Jabn 

« Henry Bateman, Greeting. Know ye, That we, in con- 
« fidence of your prudence and fidelity, have appointed 

« you, and by theſe preſents do give unto you, any 5 
« three or two of you, full power and authority, diligently 
eto examine *® [ all witneſſes whatſeever] upon certain inter- 
e rogatories to be exhibited to you , as well on the part of 
« Hugh Leycefter, complainant, as on the part of Gilbert, 
« JV. ei defendant, or of either of them. And therefore 
« we command you, any 1 three or two of you, that, at 
I certain days and places to be appointed by you for 
« that purpoſe, you do cauſe the ſaid witneſſes to come 
222 Lege. each of them 

« apart, upon the ſaid interrogatories on their reſpective 


** 


— 


$ Where there are ſeveral defendants, who have ſeveral 
Clerks in court, the words, ay tabs or more of you, &c.” are 
inſerted, and thoſe in italics omitted. 

* In a commiſſion to examine a witneſs de bene ae. the name 
of the party to be examined muſt be inſerted thus, leaving out 
the words included within the brackets, Sir John Chetwode- T 
Agdon in the county of Cheſter, Baronet, de bene eſſe. | 

+ Sometimes the commiſſion is obtained on the part of the de- 
ſendant, and the plaintiff joins.therein ; then the words in italics 
are omitted, and in their place the following are inſerted, © @s well 
on the part of —— defendant, as on the part of complain- 
ant, or of either of them, And, Wc.” Or if the commiſſion be 
made out ex parte, the following words, ** on the part of —— 
againſt And therefore, &c. And the label is made to 
correſpond with the tenor of the writ, : 

t Where there are ſeveral defendants, who have ſeveral Clerks 
in court, omit the words three or two, and in their place, inſert 
any two or more. 


«« corporal 
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et corporal oaths firſt taken before you, any three or two 
of you, upon the holy Evangeliſts; and that you do take 
© ſuch their examinations and reduce them into writing 
eon parchment, and when you ſhall have ſo taken them, 
*© you are to fend the fame to us in our Chancery 
| © (inſert return) whereſoever it ſhall then be cloſed up, 
« and under your ſeals, or the ſeals of three or two of 
64 you, diſtinctiy and plainly ſet together with the ſaid 
«interrogatories, and this writ. And we further com- 
mand you, and every of you, that before you act in or 
e be preſent at the ſwearing or examining any witneſs * 
$* witneſſes, you do ſeverally take the oath firſt ſpecified in 
& the ſchedule hereunto annexed. And we do give you, 
* any three, two, or one of you, full power and au- 
© thority, jointly or ſeverally, to adminiſter ſuch oath 
« to the reſt, or any other of you, upon the holy Evan- 
ee geliſts, And we further command, that all and every 
« the clerk or clerks employed in taking, writing, 
«tranſcribing or ingrofling, the depoſition, or depolitions, 
« of witneſſes. to be examined, by virtue of theſe pre- 
ce ſents, ſhall, before he or they be permitted to act as 
& clerk, or clerks, as aforeſaid, or be preſent at ſuch ex- 
“ amination,, ſeverally take the oath laſt ſpecified in the 
e faid ſchedule annexed. And we alſo give you, or any 
one of you, full power and authority, jointly and 
<« ſeverally, to adminiſter ſuch oath to ſuch clerk or clerks 
upon the holy Eyangeliſts. Witneſs Ourſelf at Mes- 
„ minſter, the — day of ene e eee - ee our 
cc reign. | 


Tudorſed, By order of court. 


Label. To (inſert commiſſioners) Gents, any three or two of 
them, a commiſſion to examine * witneſſes, as well on the 


» mM 


—_— 4 


In a commiſſion to examine a witneſs de bene eſſe, inſert 
the name of the party to be examined thus. Sir Jobn Chetawade de 
bene eſſe. | | 

part 


Sabel, Winter, - 
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. Hugh Leyceſter, plaintiff, as on the part, of 

Gilbert Venables, defendant, returnable (without 
_ delay) on HOT. days notice to the defendant. _ e 
| , oe, Winter. 5 


To this commiſſion are annexed the collowitg forms of 
oaths (printed upon parchment), to be adminiſtered to ' he 
W 2m N and to their clerks. 


The Commiſſonr' s Oath... 


& You ſhall, according to the beſt of your ſkill and know- 
« ledge, truly, faithfully,” and without partiality to any or 
« either of the parties in this cauſe, take the examinations 
« and depoſitions of all and every witneſs and witneſſes, pro- 
e duced and examined by virtue of the commiſſion hereunto 
« annexed, upon the interrogations now produced, and left 
« with you. And you ſhall not publiſh, diſcloſe, or make 
« known to any perſon or perſons whomſoever, except to 
« the clerk or clerks by you employed, and ſworn to ſe- 
« crecy, in the execution of this commiſſion, the contents 
« of all or any of the depoſitions” of the witneſſes, or any 
« of them, to be taken by you and the other commiſſioners 
« in the ſaid commiſſion named, or any of them, by virtue 
« of the ſaid commiſſion, until publication ſhall paſs by rule 
or order of the high court of 1 25 ——8⁰ help you | 
Goll . | 


De Clerk's Oath. 


« You ſhall truly, faithfully, and without le to 
« any or either of the parties in this cauſe, take and write 
down, tranſcribe and ingroſs the depoſitions of all and 
every witneſs and witneſſes, produced and examined by the 
< commiſſioners, or any of them, named in the commiſſion 
<« hereunto annexed, as far forth as you are directed and em- 
6 ployed by the ſaid commiſſioners, or any of them, to take, 
« write down, or ingroſs the ſaid depoſitions, or any of 
them. And you fhall not publiſh, diſcloſe, or make 

« known 
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« known to any perſon or perſons whomſoe ver, the contents 
« of all or any of the depoſitions of the witneſſes, or any 
<« of them, to be taken, wrote down, tranſcribed, or in- 
<« groſſed by you, or whereto you ſhall have recourſe, or 
-< be in any wiſe privy, until publication ſhall paſs by rule 
* or order of the high court of Chancery.” So help you 
Ged. 


Theſe commiſſions are made returnable on a general re- 
turn day, or on any day certain in term, and they are not 
unfrequently made returnable without delay ; z which return, 
if the commiſſion be made out in term time, holds to the firſt 
return of the enſuing term; if made out in the vacation, to 
the laſt return of the ſubſequent term. 

A A commiſſion returnable ſine dilatione, if it be within the 
kingdom, muſt be returned by the ſecond return of next 
term: if executed afterwards, it is void, and the depoſiti- 
ons will be on motion ſuppreſſed. 2 Vern. 197. But this 
| ſeems now to have been determined otherwiſe ; for if a com- 
miſſion in England be taken out in the vacation, and has not 
a certain return, but only fine dilatione, it does not expire 
the firſt day of the following term, but may be continued in 
execution the whole of the next term to the laſt return. Y 
Att. 593 

By the rule of the court, the plaintiff is firſt intitled to 
the ſuing out and carriage of the commiſſion to examine 
witneſſes, and conſequently the appointment of the time 
and place of executing it f. But if the defendant has wit- 
neſſes to examine, who live beyond ſea, where the plaintiff 
has none, it ſhould ſeem otherwiſe : for in ſuch caſe he ſhall 
have a commiſſion granted him, for examining his witneſſes 
only. And ſo he ſhall, if his witneſſes live far diſtant from 
the plaintifPs, as ſixty or eighty miles; or if, when the cauſe 
is at iſſue, the plaintiff will not go on to commiſlion, the 
defendant m_y have a commiſſion to examine 125 own wit- 


8 ” 
ect, 


— 


— 


I 1 Pr. Alm. 17. 3 Ath, 593- 


e 
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neſſes, and ſhall have the carriage thereof; but in all theſe 
caſes, the plaintiff may join in commiſſion, and croſs exa- 
mine the defendant's witneſſes, if he be fo adviſed. ' And 
when the plaintiff commits any groſs abuſe in the execution 
of the firſt commiſſion, the defendant ſhall have the carriage 
of the ſecond, or where a commiſſion, loft by him who had 
the carriage of it, is renewed, the other ſide commonly hath 
the carriage thereof. Prac. Reg. 83. Toth. 16, 3 Pr. 
Alm. 62. | 

In ſome caſes, the court will indulge the defendant with an 
order for a duplicate of the commiſſion, eſpecially if it be 
doubtful whether the plaintiff will execute his commiſſion or 
not, and more eſpecially if he be forced on by the defendant, 
as in an injunction cauſe, where delay is generally the object 
of the ſuit, and where the plaintiff, who has the carriage of 
the commiſſion, refuſes to give notice of the execution, or 
does not intend. to execute it, then the defendant may make 
uſe of his duplicate, and proceed to the examination of his 
witneſſes. 

When a commiſſion is awarded to examine witneſſes, if 
by default of him that hath the carriage of the commiſſion, 
or by his commiſſioners nothing is done, he ſhall bear all the 
charges that the other ſide was put unto about that commiſſi- 
on, either for fees of courts bringing or entertaining commiſ- 
ſioners or witneſſes, or otherwiſe, . to be aſcertained before the 
Maſter by the oath of the party, or of him that diſburſed the 
money for him, and ſhall renew the commiſſion at his own 
charges. Ord. Canc. 108. 

When the parties have joined in commiſſion, and truck 
names, they proceed to make out a joint commiſſion to exa- 
mine witneſſes: but if the defendant's Clerk in court being 
ſerved with the uſual order © for a ſubpana to rejoin, re- 
e turnable immediately, and for a commiſſion to examine 
« witneſſes,” &c. and a ſubpœna to rejoin ' accompany the 
ſervice of that order; after four days, excluſive of the day 
of ſervice of the oder rg ka the plaintifPs Clerk 
in court may, in ſtrictneſs, call upon the defendant's 
Clerk 
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Cleck in court to join in commiſſion ; and upon neglect, 
or reſufal, to give the commiſſioners names within foe 
days, the. plaintiff may take his commiſſion” ex Parte: 
in that caſe, notice of executing the commiſſion. is - 
| neceſfary although this practice is in ſtrictneſs regular, it 

is never cloſely 5 to, fair practitioners always Mow 
ing the' adverſe party a reaſonable time to procure commiſ- 
ſioners names; nor will any Clerk in court be eaſily pre- 
vailed upon, fo far to deviate from the courteſy which exiſts 
among themſelves, as to enforce the ſtrict line of practice 
before mentioned, without ſome urgent and ſpecial reaſon ; 
and the court would, on application, allow à defendant a 
reaſonable | time to Procute commiſſioners names from the 
| country. 

ene a party will join in commiſſion, and 

_ afterwards refuſe, 'or neglect, to ſtrike commiſſioners 
names; an application muſt in that caſe be made to the 
Maſtet of the Rolls by petition (vid. Petition) to ſtrike 
<commiſfioners names, and his honour will, at his diſcretion, 
ſtrike out two of the names, the four given by the petitioning 
party being inſerted for that purpoſe in the petition ; but 
his proceeding will not prevent the petitioner's Clerk in 


e gurt from ſtriking out ſuch two of the adverſe party's com- 


"miffioners' as he would have done, had no ſuch applica- 
tion been neceſſary; and the commiſſioners names thus 


"procured, are to be obey in * commiſſion to examine 


8 

Commiſſioners ought to hs ine die! And 
ater commiſſioners are ſtruck, if it be diſcovered, that 
-one or more of the commiſſioners i is or are nearly allied, of 
council, ' ſolicitor *, maſter, or partner with the plaintiff, 
or "defendant ; vr any apparent cauſe of partiality, or ſiding 


* < \ 
PF td | 12 8 2 
I L : 


One who has been Solicitor ina cauſe is not to be com- 
miſſioner in the ſame n. Godb, 193. HO v. Corke. 
. 7. . ot 
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W 5 1 Are 8 
with either cah be mewn, the n bton, 
or the” he Rolls upon. on, . order the 
oppoſite” party to name conimillioners de novo, 0 tue 5 Place 
of one or more of them ſo complained A uinft, or that the 
commiſſion iſſue ex parte, becauſe, tho” the commilloners 
are named by the party; yet that js but by way of propoſat 
to the court, for they are the miniſters of A court, » and 
| therefore muſt be impartial, en een 8 
No cominiffion to examine itte mall be executed 
in London, or within ten F miles thereof, without Tpecial 
order firſt obtained upon affidavit made of the pa ''s inadi-" 
lity to travel e, or other good matter, and all depoſit Jens 
taken by com miſfion in London, or within ten miles are 
without ſpecial order as aforeſaid, ſhall ſtand ſuperſeded ; ; 
fatto, and not allowed to be 0 as evidence at the 5 55 
of the cauſe. And the parties who hall cauſe the ſame, to 
be executed ſhall ſuffer ſuch puniſhment for their contempt 
and irregularity, as the court ſhall direct. Ord. Canc. 1 109. 
The reſidence of witneſſes beyond lea, or out of the ju. 
- rifdition of the eburt,, whoſe teſtimon will be 99 80 5 
ſome of the parties in the ſuit, frequently occafig ions an ag 
plication for 2a commiſſion to examine witneſſes abroad, ; 9 
if foreigners, in their own language, | he 
This commiſton, like all commiſſigns, for the came 
of witneſſes, never. iſſues but by order gf court the firſt. an 
leading ſtep towards obtaining an order for à commiffon 
of this nature is the making and filing an affidavit, ſtating 
that ſome of the witneſſes wholo cxidagos will be material, 
and whom it will be neceſſary to examine on the behal 
of the party making the pies (plapntiff or Ls 


— — 4 3 r — 5 
. 
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9 The pieſen de is, 46 chcute 0 ee e 
witneſſes within twenty miles, Which ſeenis to have been the dre! 
uce formerly. Qed, Cane. S 3g. 

* The Examiner will attend * examine. «defi circum- 
fanced, and a Mefeer, will go-to the har le ſwear him 1 in 


terroga! tories. 
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X reſide 
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reſide at == their, oy US oh) and 
Pagan rag Fs of the £ 
9 A of oy tha wh wg, be order may 
2 motion in court or petition to the Maſter a 
| 5 Rolle: I che order be applied for by motion in — 
© notice jn writing of the party's intended motion for a com- 
miſßon examine witneſles at (the witneſſes place of 
| — muſt be ſerved on the-adverſe Clerk in F ä 


filed at the Ade der, and an office copy Ab al taken 
to read in court, when the motion comes on the court will 
exerciſe a diſcretion upon the caſe made to ſuſtain the mo- 
tion for a commiſſion; and if the ſubſtantial juſtice of the 
ſuit | require the teſtimony of the witneſſes abroad, and the 
application be in a proper and early ſtage of the cauſe, the 
court ſeldom or never denies making an order as of courſe 
| upan. the affidavit before mentioned for a. Knee, | 
with a return ſooner or later according to the ex | 
of the caſe, either without delay, or on a general r 
da in « future term, as mentioned in the notice of motion, 
or in the inſtructions to council. If the order for Aa com 
miftion to examine witneſſes abroad be applied for by 
petition to the Maſter of the Rolls, the affidavit before 
ſtated muſt be anne ned to the petition, and left at the 
Secretary's office in the Neal para, and his honour will 
grant the prayer of the petition, as of courſe ;. the petition 
- anſwered being taken and left at the Regiſter-office, the 
order muſt be drawn up, paſſed, and entered at that office, 
and a true copy of the order ſo paſſed and entered muſt 
de ſerved upon the adyerſe Clerk in court, in like man- 
ner as * notice of ing e mentioned... T order 


1 1 8 


2 lt would be very proper to kinks and Ne ah arte of ſer- 
vice of the notice to obviate any inchnvenience wha ny ab 
+ do not appear. | 
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for a commiſſion to examine witneſſes abroad ſtates the 
affdavit, whereon the order is made, and then gives the 
party applying leave to ſue out a commiſſion to examine 
witneſſes at (their place of reſidence) returnable with-- 
out delay, or on a general return day, with the uſual direQi- 
ons v. Sometimes the order direQs the defendant to name. 
an agent to whom notice of . yy . is 
directed to be given. 

This order drawn up, paſſed and entered at the Regiſter= 
office (the council's brief on the motion left with 
Regiſter for that purpoſe), after a true copy thereof has 
been ſerved as before directed upon the adverſe Clerk in 
court, the original order muſt be left with the party's 
Clerk in. court making out the commiſſion. The return 
of this commiſſion to examine abroad may be without delay, 

or on a general return day in term +. The return depends 
upon the diſtance of place where the execution of the com- 
miſſion is intended to be had; if the execution be in the 
Eaft Indies, the return of the commiſſion: muſt be fo timed 
as to allow for the execution thereof, the delay of the 
voyage, and other incidental circumſtances. + | 

A commiſſion to examine witneſſes out of Englend, n re- 
turnable without delay, ex vi termini, imports no definite ' 
time wherein the party is reſtricted to return the com- 

- miſſion 5; but this latitude of returning the commiſſion 
muſt not be converted to oppreflive purpoſes, for if the 
commiſſion be not executed and returned within a reaſonable 
time, due allowance being made for the diſtance and other 
concurrent circumſtances of time and place, the court, 
upon application by motion, will interpoſe, if it appear that 
unneceſſary or wilful delay has been occaſioned ; and pro- 

bably, if it be a 1 caſe, the court will ſo far interſere as 


r 


Ante, 295 
+ Without delay ſeems the better method. 
A commiſſiog returnable fine dilatione to be executed in 


England has a certain return. 2 Vern. 197, 3 4th. 593- et vid. 
v. 301, of this work. 
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to AAS an . the party 9 return the 


commiſſion by a limited time, or order publication to paſs, 


and let the cauſe proceed on to à hearing; for otherwiſe 


oommiſſions of this ſort might be obtained with a view to 
delay or defeat the ends of juſtice, which the court is ever 


jealous of, and in limine checks any proceeding tending. 


thereto. When a commiſſiom is made returnable in term, 
on a general return day, the return is uſually ſettled among 
the Clerks in court or Solicitors, or by the court if they 
differ : the order made upon the application for the com- 
miſſion generally appoints the return, which is always re- 
gulated according to the diſtance and difficulty of carrying, 
executing, and returning the commiſſion, | 
The order being regularly drawn up, paſſed, entered, and 
ſaree in manner before ſtated, commiſſioners names are to 


be applied for, as in the ordinary courſe of proceeding under 


an order for a commiſſion to examine witneſſes in England, 

It is uſual, in commiſſions to examine witneſſes abroad, 
to inſert eight or more commiſſioners names; this is done 
to obviate all accidents which might prevent the execution 
of the commiſſion, by abſence or death of any of the com- 
miſſioners on either ſide . The commiſſioners names are 
procured, or in default the commiſſion taken ex parte pur- 
ſuant to the directions of the order for the commiſſion, in 
like manner as under the ordinary commiſſion for examin- 
ing witneſſes in England and in the preceding pages of this 
work fully explained. 

A commiſſion to examine witneſſes beyond ſea, in a 
foreign language, differs in point of form from the ordinary 
commiſſion for examination generally. The Clerk in 
court for the party obtaining the order makes out the com- 


miſſion for the examination of witneſſes abroad, the form i 
whereof is the ſame as for examination of witneſſes gene- 


rally, unleſs it be a commiſſion to examine foreigners 
abroad in their own language, and a commiſſton for that | 
purpoſe is as follows: | 
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in ease f 
GEOR(GE the Third, &c." T6:(commillioners) Greet- 22 
ing. Know ye, That we, in confidence of ybh-jꝭẽ 
and fidelity, have appointed you, and by theſe ' preſents do 
give unto you, any two or more of you, fulf power and autho- 
rity,” diligently to examine all ' witneſſes 'whatſoever ' upon 
certain 5 to be exhibited to you, as thell am tbe 
part A. B. complainant, as on the part of C. Di defendant, 
or either of them.” And therefore we command you; any two 
or more of you, that at certain days and places to be ap- 
pointed by you for that purpoſe,” you do cauſe the ſaid wit- 
neſſes to come before you, or any two or more of you, and 
then and there examine each of them apart, upon the ſaid 
interrogatories, on their reſpective corporal oaths to be firſt = 
taken before you, any two or more of you, ſolemnly c. And 
that you do take ſuch their examinations and reduce them 
into writing on parchment; and when you ſhall have ſo 
taken them, you are to ſend the ſame to us in our Chancery 
(without delay), together with the ſaid interrogatories and the 
certificate herein after deſcribed; whereſoever it ſhall then 
be, cloſed 15 under the ſeals of you, any two or more of you, 
diſtinctly plainly ſet together with this writ. And we 
further command you, and every of you, that before any one 
of you act in or be preſent at the ſwearing or examining any 
witneſs or witneſſes, you do ſeverally take the path firſt ſpeci- 
fied in the ſchedule hereunto annexed. And we give you, 
any three, two, or one of you, full power and authority, jointly 
or ſeverally, to adminiſter ſuch oath to the reſt, or any other 
of you, upon the holy Evangeliſts, And we further com- 
mand, that all and every the clerk or clerks, employed. in 
taking, writing, tranſcribing, or ingroſſing the depoſition 
or depoſitions of ' witneſſes to be examined by virtue of 
theſe preſents, ſhall, before he or they be permitted to act as 
clerk or clerks, as aforeſaid, or be preſent at ſuch examj- 
nation, ſeverally take the oath laſt ſpecified in the = FE 
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3 And we alſo give to you, or any one of you, full 
power and authority, jointly or ſeverally, to adminiſter ſuch 
oath to ſuch clerk or clerks, upon the holy Evangelifts. 

And we do further give and grant unto you full power and 
authority, and do by theſe preſents you, that you, 
or any th or mere of you, do, after you have ſo entered 
upon the execution of this commiſſion, ſwear one or more 
interpreter or interpreters, upon his or their oath or oaths, 
ſolemnly well and faithfully to interpret the oath or oaths, 
and interrogatories which ſhall be adminiſtered and exhibited 
by either party, to any of ſuch witneſſes, who do not under- 
ſtand the Engliſh language ; and alſo to interpret their re- 
ſpective examinations, and depoſitions, taken to the ſaid in- 
terrogatories. And we further command and direct, that 
you, or any tuo or more of you, do certify to our Chancery, 
in what manner the oath or oaths ſhall have been adminiſter- 
ed by you, to the ſeveral witneſſes reſpectively, who ſhall 
have been examined under the commiſſion, and of what re- 
ligion each and every of the ſaid TEN is or 


are. Witneſs Ourſelf at Weſtminſter, the 20th day of Fune, 
i ee o —— , 
' Sewell, Wi inter. 


Indorſed, By order of Court. 
Label. To (commiſſioners) any three or two of them, a com- 
miſſion to examine witneſſes abroad, at as well on 
the part of A. B. plaintiff, as on the part of C. D. de- 
fendant, reurnable (without delay) on fourteen days no» 
tice to the defendant's commiſſioners (or ſuch perſon as the 
order ny or the ae Wr upon). 


Sewell, Winter, 


- To this commiſſion are annexed the uſual oaths printed up- 
on parchment, for the commiſſioners and their clerks ; the 
variation in the writ, when obtained on the part of defendant, 
or ex parte, are preciſely the > r ef Ws ordinary com- 


miſhons *. - 
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a the fervie ice of to appear and anſwer, 


; 


mY 7 application | 4 is examination, 005 this latter 
ſtep i in urgent! caſes me be diſpe ned with. A commiſſion 
to examine witneſſes de, bene * iffues | 75 'by. order of 
"court, obtained for, that, 2 tl the inſtance of either 
party, on motion in cogrt or petition to the Maſter of the 
Rolls, grounded upon the 1 cxrtiicate, of ho bill 


Mb ths 
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* A-witneſs aged 70 years, verified by affidavit, is held to be 
of irſelf a ſufficient ground to order him to be examined de bene 
efſe. . A witneſs was ordered to be thus examined, on affidavit that 
the plaintiff could not prove a material ſact by any other perſon, 
nod the witneſs v ** neither old, infirm, or going beyond fea, 
ms. 77. o/. 


22 Reg. 766. + 1 Wms. 568. 


being 


being filed, and an ny of the 
or deferidant) ſtating the age, infirmity, &c. of the witneſs 
t6 be" bxtmitied, that die is Pinter eile in the cauſe, 
and che whole teſtimbniy the” party making the affidavit 
canfgt IF proceed tb the Hearing of die caufe, and the 
court Will make alt 6rder* ng hong or id exciiiination' of 
tlie Wi tne de bent 2 tiff applying for leave to 
 exinfinit' de Rue of; rved, gives no notice 
(thereof "the defendant? bop nh to the purport before 
mentlönbc 18 ſuffiticrit it für the "application upon, and 


"he "examination ar bath e "ordered of Eotirſe'; ſo if à de- 


Keulant be in kontempt For, Hot a penny ror anſwering, no 
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F caſes,” the ordet tb Mämine 4. bene Ne muſt be 


whey ppon the adverte Clerk it in alt. bo hots A copy 
, the ref with che Clerk in co BE only, r with his 
agefit, at hi feat in tg $ix-Clefks aer z in both 'caſes 
, Mb the original” order [ed and entered, at che time 
5 ſervice, in order to give the ahrere party an oppt rtunity 
wg into the regularity of the proceeding, as alſo in 
ity to the order direQting | ſuch notice, and | for the 
5 to joĩn in commiſſion, Ke. by v which he is intitled to 
er 


examine the witnels to be efamitied de bene eſſe if he 


be ſo adviſed; and” as the order names the particular wit- 
neſſes to be examined any wine not named in the order 
cannat be examined without an order for the examination 
of ſuch witneſs, and therefore it is that a party having wit- 
'" Hefſes to examine dr bene c, and a commiſfion to that effect 
being obtained at the inſtance of the adverſe party (in order 
to avoid the — of another commiſſton) will frequently 
MN wt ADs a apply 
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apply for leave to examine fuch and ſuch witneſſes (naming 
them) at the execution of the commuion, ney obtained 
| {by the adverſe party) in the cauſe, - * 
The order, after taking notice of the affidavit, gives the 
party applying (plaintiff or defendant)-leave to examine ſuch 
and fuch perſons nominatim, as witneſſes for him in the cauſe, 
de bene MN, with liberty to take out a commiſſion for that 
' purpoſe, | with the uſual directions . The affidavit being 
filed, andthe order drawn up, paſſed and entered, at the Re- 
| giſter-office, is to be ferved upon the adverſe Clerk in court, 
if an appearance has been entered, the ſubſequent procedure 
of joining in commiſſion, &c. or ſuing out a commiſſion ex 
parte, is, mutatis mutandis, the fame as upon a general come- 
miſſion for examination of witneſſes, and in he preceding 
Pages of this work fully explained +. 

The Clerk in court makes out the un the order 
for that purpoſe, being previouſly left with him. The com- 
miſſion, in point of form t, is nearly the ſame as an 
commiſſion to Examine witneſſes; generally the variation is 
occaſioned” he order, directing the examination of a par- 
ticular witneſs by name de bene eſſe, and not to examine wit- 
neſſes generally, for if the witneſs after the cauſe is at iſſue be 
alive, or return from beyond ſea, ſo as to be examined i in 


chief, his Epoltion de bene M cannot be regularly read, or 
publiſhed, 
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RE — to rejoin, or rejoining gratis, 2 
the cauſe completely at iſſue between the parties, 
We to E the facts alledged by the pleadings on each 
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ere LOR — of 
witneſſes, and taking their depoſitions in writing upon 
interrogatories, or queſtions in writing, formed for that 
purpoſe, according to the manner of che civil law. An- 
ciently the examination of witneſſes was before a judge of 
the court, whoſe province it was to diſcriminate between 
a plain conſiſtent narrative of facts, and a ſuſpicious, un- 


connected, deſultory tale, The examination in Chan- 


cery was originally before the Maſter of the Rolls, and 
therefore it ſhould ſeem that the examination might be 
upon the bill without interrogatories drawn and framed 
as the Examination with the Canoniſts might be upon the 
{ibellus articulatus : The Maſter of the Rolls having left the 
examination of witneſſes. to his Clerks as the * * of 
the Exchequer did to their Clerks, gave riſe to interro- 
gatories, or queſtions in writing 1 and framed by 
the council for the 2 parties, 2 witneſſes were 
to be examined, for the purpoſe of ſubſtantiating the 
allegations on each fide: from thenceforward the exami 
nation before the Judge fell into deſuetude, and a che 
aroſe, which ſince obtained, of examining by interrogato- 
ries exhibited in court at the Examiner's office, or before 
commiſſioners where a commiſſion is neceſſary: for the 
purpoſe of examinin g witneſſes within twenty miles of 
London, there is an SY office appointed *; but for 
evidence 


* The circuit within which the Examiners Kave excluſive 
right of examination, ſeems ſomewhat undefined, unleſs the ſub- 
ſequent orders of Chancery, made by Lord — and Sir 
Harbottle Grimſlon, may be ſaid to have virtually annulled the 
precedent orders according to the rule of law, that lige poſbi- 
riores priores abrogant. It appears from two orders made the 3d 
Nev. 11 Car. 1636. and 15 Oc. 165 1. occaſioned by differences 
between the Six-clerks, and the Examiners, ſtating among ether 
abuſes and encroachments, the taking out and. executing com- 
| miſkons i in or about Cons contrary to the known rules and 


practice 
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2 commiſſion to enamine witneſſes is granted of courſe, 
| WR ear tot e to 
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practice of the court, that no commiſſon ſbould be executed in, 
or within twenty miles of London, as alledged by the Examiners. 
Lord Keeper Coventry, upon the firſt of theſe orders, declined 
making any deciſion, and ordered precedents to be ſearched, The 
ſecond application underwent a ſimilar fate from the Lords com- 
miffioners. The matter being thus left open and undetermined, 
Lerd Clarendon and Sir Harbottle Grimſton, after great delibe- 
ration, and with % view to reform and cortect the abuſes 
crept into the practice of this court, defined the excluſive right 
of examination of the Examiners, by making an order, that no 
„ commiſſion, ad examinandum teftes, be executed in London, or 
within ten miles thereof, without ſpecial order firſt obtained, 
upon affidavit made of the paity's inability to travel, or 
* other good matter; and that all depoſitions taken by com- 
« miſſion in | London, or within ten miles thereof, without 
„ ſpecial order as aforeſaid, ſhall ſtand ſuppreſſed and ſu- 
« perſeded ip/o fade, and not allowed to be read as evidence, 
at the hearing of the cauſe. And the parties who ſhall cauſe 
* the fame to be executed, ſhall ſuffer ſuch puniſhment for 
* their contempt and irregularity as the court ſhall think ft.” 
Ord. Canc. 109. ent pains 

An idea in contradiction to this order has for many years pre- 
vailed ; fe or no commiſſions to examine witneſſes are now exe- 
cuted within 20 miles of London. 

The heavy expences attending the examination of witneſſes 
by commiſſion principally incurred by the extravagant entettain- 
ment of the commiſſioners and witneſſes, ſeem to be a very ſtrong 
argument in favour of the modern practice; and as a ſaving of 
expence is or ought to be an object in the prolecytion of every 
ſuit, ſo the examination of witneſſes ſhould be at the Examin- 
ers office, in all caſes where it can be tov wh convenience, 
and at leſs expenoe than by commiſſion, The examination at 
the Examiner's office of all witneſſes reſident within twenty 
miles of London, in excluſion to the examination by commiſſion 
within that diſtrid, has by long uſe and acquieſcence ripened into 
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to take the depoſitions there: ſo if witneſſes reſide beyond 
ſea, a commiſſion may be obtained to examine them there, 
upon their oaths, and if foreigners, upon the oaths of ſxilful 
interpreters +. 

The examination of witneſſes at the Examiner 8 office, 
or by commiſſion, may be diverſified, and conſidered under 
theſe ſeveral heads: | 

The examination of witneſſes PI 

The croſs examination. 1 

The examination of witneſſes in en rei memoriam. 

The examination of witneſſes de bene 2/ſe. 

The examination of witneſſes to, the cli of a witneſs 

already examined. 

A practice formerly obtained in certain Caſes, of exa- 
| mining witneſſes to particular points after publication paſſed 
in the cauſe, ad informandum conſcientiam judicis, or where 
at the hearing the court entertaned doubts; and the depo- 
ſitions, thus taken, were delivered to the Lord Chancellor 
or Lord Keeper, ſealed up, and were not to be opened or 
publiſhed but by conſent or ſpecial order f. This mode of 
examination has been of late years diſuſed: no examination 
of this nature appearing to have been taken within the pre- 
ſent century: and the object of this work being a compila- 
tion of practical knowledge, according to the modern ar- 
rangement of practice, with a view to elucidate the courſe 
of the court as at prefent underſtood ; this antiqugted ſpecies 
of examination will be conſidered a as obſelete, and ene 
ly out of uſe. | 


* EY 8 —_—_——. 


9 * * 


an 4550 and efabliſbed practice; and to prevent the improper 
uſe of commiſſiong ſo near London, it were much to be wiſhed the 
court would by ſome future order adopt and confirm i = 

+ It has been held that the depoſition of an heathen, who 
believes in the Supreme Being, taken by commiſſion in the molt 
ſolemn manner, according to the cuſtom of his own country, may 
be read in evidence. Omychund v. Barker. 1 Ath, 21. 

1 Ca. 37,83. 1 Cb. Ca. 228. Tetb. 23, 


Inter- 
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Interrogatories are queſtions in writing (which, and which 
only, are to be propoſed ta, and aſted of, the witneſſes 
in the cauſe) adapted to ſuſtain the eaſe made by the 
plaintiff or defendant exhibiting them, the teſtimony of 
whoſe witneſſes is requiſite to enable the court to do full 
and ſufficient juſtice. Theſe interrogatories muſt be ſhort 
and pertinent, not leading or * directory, as, Did not you ſee 
this? or, Did not you hear that? For if they be ſuch, the de- 
poſitions taken thereon will de en 7. and not ſuffered 
to be read in evidence. 

Interrogatories are termed e when exhibited on the 
part of him who produces the witneſs ; or croſs interrogatories 
if filed on the behalf of the adverſe party to examine a witneſs 
produced on the other ſide, and plaintiff or defendant may ex- 
hibit original or croſs interrogatories. 

The interrogatories were anciently bean to the com- 
miſſion for examination of witneſſes, and ſo now they 
are ſuppoſed. to be: according to the preſent eſtabliſhed 


practice, the interrogatories are uſually delivered in to the 


commiſſioners, at the opening of the commiſſion to 'exa- 
mine witneſſes; for the commiſſioners can examine only 
upon the ſchedule of interrogatories exhibited at the opening 
of the commiſſion, and no new interrogatories can be ex- 
hibited 2 the commiffioners without leave of the court , 

| becauſe 


#5 


* Ord. Canc. 113. 4 Inft. 2:9 

+ If an interrogatory be — that is ſufficient to ſuppreſs the 
depofition, 2 Fern, 472. ar ge 

t Where a commiſſion is taken out for the examination of 
witneſſes, there no new interrogatories, or ſet of interrogatories, 


can be exhibited, without motion and order of court; and the- 


reaſon was ſaid to be, becauſe the commiſſioners are private per- 
ſons, and not ſworn, and are called plaintiff's commiſſioners, and 
defendant's commiſſieners, and therefore, without leave of the 
court, no, new interrogatories can be added before them. Preced. 

in Ch. 386. Paſch. 1714. An order of court made by Lord 
| ON 
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becauſe the commiſſion is to examine upon ſuch interro- 
gatories as are ſuppoſed to be annexed to the commiſſion, 

or ſuch as are delivered in at the opening of the com- 
CC formerly 
annexed. Before the Examiner the party might exhibit 
a a new ſet of interrogatories, for that is ſuppoſed to be the 
examination in court by the Judge, and the Judge might 
have examined upon interrogatories ex re nat out of the 
articles. The orders in Chancery made by Lord Claren- 
don and Sir H. Grimſton ſeem to have new modelled this 
practice, by ordaining that where witneſſes are exa- 
<« mined in court upon a ſchedule of interrogatories, there 
„ ſhall be no new interrogatories put in to examine the 
ſame witneſſes. Ord. Canc. 103. but new interroga- 
tories may be exhibited in court, for examining new wit- 
neſſes at any time before publication, though there has been 
a joint commiſſion executed in the country. And the court 
will, on motjon, give leave on a ſupplemental bill to add 
to the firſt interrogatories, ſo as the new interrogatories con- 
win nothing ba what relates to de ſupplements] matter. 
Prac. Reg. 221. 

The above order in its literal import conveys an idea, 
that 0. witneſs, can. be examined upon more than one 
ſchedule of interrogatories, and no new interrogatories 
can be put in or added to examine the ſame witneſs : and 


Macclesfield and Sir Joſeph Jelyll, reciting the inconvenience ariſ- 
ing from the examination of witneſſes before commiſſioners not 
ſworn to ſecrecy, preſcribes a form of oath to be taken by com- 
miſſioners and their clerks, and orders that all the acting commiſ- 
. fioners and their clerks take that oath before they act in any com- 
. miſſion to examine witneſſes, and that no commiſſion iſſue with- 
out a clauſe peremptorily injoining the commiſſioners and clerks 
to take the oaths annexed before they act. The objection there- 
fore of the commiſſioners not being ſworn is now removed, and if 
that be the only objection, ceſſante cauſa ceſſat aſfectus. 
Or d. Cans, 207. 
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the Practical Regiſter lays down the ſame rule. This or- 
der, though conceived in very general terms, ſeems capable 
of not quite. ſo ſtrict an interpretation: Witneſſes formerly 
were examined frequently twice, and yo. the, fant, point 
The irregularity of examining twice to the point before ex- 
amined to, ſeems to be the object to which the order was 
intended to apply. Witnefles now are examined twice, 
but never to the ſame point to which they were formerly exa- 
mined; and this appears to be the ſpirit of the order, 
though not within the letter. And it is not improbable 
but «his was the idea of Lord Harcourt (and not that of 
the Examiner, being an officer of credit, and ſworn as men- 
tioned by the Reporter), when in a caſe before him con- 
trary to the letter of the order he determined, that where 
interrogatories are exhibited in the Examiner's office, and 
witneſſes examined thereon, either party may without ap- 
plication to the court, or order for that purpoſe, exhibit 
one or more interrogatories, or a new ſet of interrogatories, 
for further examination of the ſame or other witneſſes 3 
becauſe the Examiner is an officer of credit, and ſworn, and 
therefore preſumed to be impartial, and that he will not diſ- 
cloſe the depoſitions to either party, Preced. in Ch. 386. 
Paſeh. 1714. 

« No interrogatories ſhall be exhibited for the examina- 
“ tion of quran, le n depending in this court, 
«© whether in court in the Examiner's office, or by com- 
<< miſſion in the country, before ſuch interrogatories ſhall 


<« be either drawn or peruſed by council (after due conſidera Oy 


& tion had of the pleadings) and ſigned by them. And all 
&« depoſitions taken EY thereto, ſhall ſtand ſuppreſſed.” 
Ord. Cane. 173. 

A tranſcript” of the interrogatories as drawn or peruſed, 
and ſigned by council, are to be fairly ingroſſed upon parch- 
ment, each ſkin of which muſt have an half crown ſtamp. 
The interrogatories thus prepared are to be left at the 
Examiner's office with ſome one of the Examiners, or, if 
the examination of the witneſſes be by commiſſion, pro- 

duced 
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duced before the commiſſioners at. the opening of the com- 
miſſion to examine witneſſes; + 

The plaintiff's Clerk in court immediately after the 
cauſe is at iſſue by ſulpœna or appearance gratis, to rejoin, 
if the plaintiff's witneſſes live and reſide within twenty miles 
of London, uſually files i interrogatories * in che Examiner's 
| office, and proceeds to examine ſuch of the plaintiff*s wit- 
neſſes who reſide within twenty miles of London. After ſome 
of the witneſſes have been examined, or before, the plaintiff's 
Clerk in court enters a rule to produce witneſſes in the houſe 
book of the Six-clerk's office, in that Six-clerk's diviſion 
where the cauſe originally began. All rules expire that 
day ſe*enight on which they are given. The entry therefore 
of this rule muſt be ſo timed in full term, that there may 
be eight days at leaſt before the end, and excluſive of the 
laſt day of the term +. The rule muſt be likewiſe entered 
in the houſe-book of that diviſion to which the' Clerk in 
court giving the rule belongs, for either plaintiff or de- 


, fendant's Clerk in court (whoſe anſwer is replied unto) 


after the cauſe is at iſſue by ſubpœna, or appearance gratis, 


to rejoin, may immediately enter a rule to produce wit- 


neſſes, and proceed to examine, The rule is entered in 
the following form, in the houſe-baok of the Six-clerk's 
= and a tranſcript thereof made in the rule-book of 

Clerk in court entering the rule, the Clerk in court 
takes his book to the Regiſter, who marks the entry of the 
rule, by ſetting his initials in the margin of the book againſt 


. the tranſcript of the rule in the book, one ſhilling and 


——— 


If the party examine ſome witneſſes in town, and others by 


commiſſion in the country, be is not obliged to file or exhibit 


his whole ſet of interrogatories jn the Examiner's office, he only 
files ſuch as he hath occaſion to examine the witneſſes upon in 
town ; for, if it were otherwiſe, it would put the plaintiff to a 
double expence, by paying ſor copies of the whole i interrogatories 
twice over. | 

1 Prac, Reg. 319. 
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four pence is paid to the | Regiſter for entering the rule. 
The Clerk in court entering the rule, by note in writing, 
leſt at Un ben ef e bend t in cent INS 
that a rule to produce witneſſes is entered. + 


v. A day is einen t to the ( plainti f or defendant) 
Dutton. ] to produce witneſſes. 
: Radcliffe Clerk for (plaintiff or defendant) 


Egerton ö 20 oth 1783. 


The parties being thus at iſſue, & proceed to examine 
* witneſſes, and the interrogatories being peruſed with care 
« that the ſame be pertinent, and only to the points neceſ- . 
< ſary ; the witneſſes are to be ſorted, and examined on thoſe 
<< interrogatories only that their teſtimony doth extend unto, 
ce without the needleſs interrogatories. of matters 
&« or immaterial, as well to avoid the charge of both parties, 
„ plaintiff and Fein in ſuperfluous examinations, as the 
« apt interrogatories (which are the life of the cauſe) may 
© be exhibited. Ord. Canc. 103. 

“No witneſs ſhall be examined in court by the Examiner, 
<« without the privity of the adverſe party, or of his clerk 
e who deals for the adverſe party, to whom the . perſon to 
<« be examined ſhall be ſhewed, and a note of his name or 
place of dwelling delivered in writing, by ſuch as ſhall 
« produce him: and the Examiner is to take care, and be 
e well ſatisfied, that ſuch notice be given, and then ſhall 
e add to the title of the witneſſes examination, the time 
„ ſuch notice given, and the name of that perſon to , whom. 
“eit is given, and by whom, that at the hearing of the cauſe, 
the ſuitor be not delayed upon pretence of want of notice. 
© Ord. Canc. 103. 

When any witneſs ſhall be brought to any Clerk in 

© court, to be ſhewed before he be examined, the party 

that produceth him, ſhall not only leave a note in writ- 

« ing of the name and title of ſuch witneſs, and the pa- 

„ rith where he lives; but if ſuch pariſh ſhall happen to- 
| * 5 


* —— — te = — 
. * * 


322 Examination of Clitneſſes. 
« be any of the pariſhes within the bills of mortality, ſuch 
c note ſhall alſo contain what ſtreet and houſe in ſuch 
ec pariſh ſuch party lives, and whether he be a houſe- 
& keeper or a lodger, to the end ſuch witneſs may with 


„more eaſe be enquired after, and croſs-examined, if re- 


„ quired: And the clerks are to take care to ſee this order 
« performed. Ord. Canc. 164. 

It was before obſerved, that the Examiner's office extends 
itſelf, and has an excluſive right to examine all witneſſes 
reſiding i in London, or within twenty miles, which is the 
circuit of the court: when a witneſs therefore reſiding 
within that diſtrict is to be examined, interrogatories properly 
ingroſſed are firſt to be left with ſore one of the examiners, 
at his ſeat in the Examiner's office; this is termed filing in- 
terrogatories. When a witneſs tends 60 be examined, a 
clerk from the Examiner's office accompanies the witneſs to 
the publick office to be ſworn to the interrogatories before 
the ſitting Maſter there, or "before any other Maſter out of 
office hours, the oath is adminiſtered i in the uſual manner, 
the form whereof is as follows : © . 


You ſhall true anſwer wake to all ſuch queſtions as ſhall be 

__ aſtedof you on theſe interrogatories, without favour or 
affettion to either party, and therein you ſhall ſpeak the 
truth, the whole truth, and nothing but the truth. | 

So help you God. 


A jurata ating the gane and ſwearing of the wit- 


neſs to the interrogatories with his name, the day, and 


year when ſworn, is inſcribed upon the interrogatories, to 
which the Maſter- before whom it is ſworn ſubſcribes his 
name. 

The witneſs, previous to his DEP muſt be pro- 
duced in perſon, and ſhewn at the ſeat of the adverſe 
Clerk in court, in the Six-clerks office, and à note in 
writing of his name and place of abode left at the Clerk 


in court's ſeat. This is done as well to give an oppor- 


tunity 


— 


/ 
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tunity to the other ſide of croſs-examining the witneſs if it 
be thought adviſeable; as alſo to prevent the perſonation 
of a witneſs: the witneſs thus fworn, and produced at the 
Clerk in court's ſeat, returns back to the Examiner's 
office, and is there examined, After the witneſs is fully 
examined, the depoſitions are read over to him, and the 
witneſs is at liberty to amend or alter any thing, after 
which he ſigns them, and then (and not before) the exami- 
nation is compleat and good evidence *®. The Clerk in 
court, at whoſe ſeat the witneſs is produced, ſends the note 
of the name and reſidence of the witneſs to his client, 
and if it be neceſſary to croſs-examine that witneſs, and 
croſs interrogatories for that purpoſe be filed, the party 
producing the witneſs is obliged to procure him to ſtay or 
return to be examined: but as it is uſual, after the wit- 
neſs is ſworn, for the Examiner to appoint ſome other day 
for him to attend to be examined; to prevent the exa- 
mination being taken unknown to the other ſide, a note 
in writing may be ſtuck up in the Examiners's office, that 
if ſuch a perſon come to be examined in ſuch a cauſe, let 
him be croſs examined : or the Examiner may be inſtructed 
to take care that the witneſs be croſs examined, which 
ſeems the better method. Where the interrogatories for 
croſs-examining a witneſs are not filed, or the witneſs is 
not required to be croſs-examined whilſt he is under ori- 
ginal examination, but permitted to depart about his buſi- 
neſs, the party who intends to croſs-examine that witneſs, 
muſt procure his examination in the beſt manner he can: 
the adverſe. party is not bound to produce him again, to 
attend to. be croſs-examined, ſince it was the party's own 
lacheſs he had not the croſs interrogatories ready whilſt he 
was under the original examination. | 


6—— — 


*— 


* Where a witneſs dies after examination, but before ſuch ex- 
amivation is ſigned by him, the depoſitions cannot be made uſe of. 
1 uns. 414. Copeland v. Stanton. 
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For preventing of perjury, and other miſchiefs often ap- 
pearing to the court, the Examiner is to examine the de- 
ponent to the interrogatories directed ſeriatim, and not per- 
mit him to read over or hear read any other interrogatories 
until that in hand be fully finiſhed : much leſs is he to ſuffer 
the deponent to have the interrogatories, and pen his own 
depoſitions, or depart after he hath heard an interrogatory 
read, until he hath perfected his examination thereunto. 
Ord. Canc. 105. 

And if. any witneſs ſhall refuſe ſo to N himſelf, the 

Examiner is thereof to give notice to the Clerk of the other 
' fide, and to proceed no further in his examination without 
the conſent of the ſaid Clerk, or order made in court to 
warrant his fo doing. Jbid. 
The Examiners (in whom the court repoſeth great con- 
fidence) are themſelves in perſon to be diligent in examina- 
tion of witneſſes, and not intruſt the ſame - to mean and in- 
ferior clerks; and are to take care to hold the witneſs to 
the point interrogated, -and not run into extravagancies, 
and matters not pertinent to the queſtion, thereby waſting 
paper for their own profit, of which the court will expect a 
ſtrit account. Mid. 

The Examiners are to take care that they employ under 
them in their office none but perſons of known integrity 
and ability, who ſhall take an oath not to deliver or make 
known, directly or indirectly, to the adverſe party, or any 
others, ſave the deponent, who comes to be examined in 
any of the interrogatories delivered to be examined upon 
any Examination by him taken, or remaining in the Exa- 
miner's office, and extract, copy, or breviate thereof, before 
publication be thereof paſſed, and the copies thereof taken. 
And if any ſuch deputy-clerk, or perſon ſo employed, ſhall 
be found faulty in the premiſſes, he ſhall be expulſed the of- 
fice ; and the Examiner who ſo employed him ſhall be alſo 
idle to the court for ſuch miſdemeanor, and to the 
party grieved for his coſts and damages ſuſtained thereby. 
And ſuch Solicitor or other perſon who ſhall be diſcovered 

; : to 


J 
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to have a hand therein, ſhall be liable to ſuch cenſure as the 
court ſhall find juſt to inflict upon him. bid. 

In examining of witneſſes, the Examiner ſhall not uſe 
any idle repetitions, or needleſs circumſtances, nor ſet 
down any anſwer to the queſtion to which the examinant 
cannot depoſe other than thus : To ſuch an interrogatory this 
examinant cannot depoſe. And in caſe ſuch impertinencies 
be obſerved by the court, the Examiner is to recompence 
the charge thereof to the party grieved, as the court ſhall 
award. Ibid. 

The Examiner is not ſtrictiy bound “ to the letter of the 
interrogatories, but ought to explain every other matter or 
thing which ariſeth neceſſarily thereupon, for manifeſtation of 
the whole truth. 4 In. 278. 

The examiner, after the examination begun, ought not to 
confer with either party touching the examination, or take 
new inſtructions concerning the ſame. bid. 

Foraſmuch as the witneſs by his oath, which is fo ſacred, 
calleth Almighty God (who is truth itſelf, and cannot be 
deceived, and hath knowledge of the ſecrets of the heart) 
to witneſs that which he ſhall depoſe, it is the duty of the 


F. H. and another, were commiſſioners to examine defendant 
upon interrogatories drawn by plaintiff, and defendant being 
examined would have declared the whole truth, which J. H. 
being a commiſſioner choſen by the plaintiff, would not ſuffer him 
to do, but held him ſtrictly to the interrogatories, ſo that the truth 
could not appear, And per totam curiam. It is a great miſde- 
meanour, and a murdering of the truth and right, as the ſtatute of 
Exeter ſpeaks, Et per quod juſtitia et veritas ſuffocantur, as it is 
ſaid in Capite ltineris, And commiſſioners ought to be indifferent, 
and by all means to expreſs the truth; and they are not ſtrictly tied 
to the words of the interrogatories, but to every thing alſo which 
neceſſarily ariſeth thereupon for the manifeſtation of the whole 
truth concerning the matter in queſtion, And for this mifde- 
meanour, the Attorney-General was ordered to prefer an informa» 
tion againſt him, In Cam, Stell. 9 Rep. 70. Pedcock's Caſe, 
Examiner 
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Examiner gravely, temperately, and leiſurely, to take the de- 
poſition of the witneſſes, without any menace, diſturbance, or 
interruption of them in hindrance of the truth, which are 
grievouſly to be puniſhed. And after the depoſitions taken, the 
Examiners ought to read the ſame diſtinctly to the witneſſes, 
and ſuffer them to explain themſelves for the manifeſtation of 
the whole truth. bid. 

No r e of a witneſs upon the ſame interro- 
gatory, and that he ſpoke uncertainly on the firſt examina- 
tion, is to be without leave of court. So if a witneſs be ex- 
amined by commiſſioners in the country, he ſhall not be exa- 
- mined again here in court without | order. Prac. Reg. 

163, 165. 

When there is reaſon to henna a witneſs will not volunta- 
rily attend to be examined, recourſe muſt be had to compul- 
ſroe proceſs of ſubpana ad teftificand. which commands the 

witneſs to whom it is direCted, laying aſide all pretences and 
excuſes, to appear before the Examiner, to teſtify on the be- 
half of the party requiring his teſtimony. 

To obtain this writ, a precipe mult be left at the —_— 
office, in the following form : 
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Subpœna Geoffrey Stiles to appear in Chancery, return» 
able immediate, to teſtify on the behalf of William 
Stradiing. | 

teſted 12 Fuly, 1783. 
Raddiffe Solicitor. 


This precipe being left at the Subpana-office, the writ is 
made out in the following form, which, when ſealed, the * 
licitor calls for at the ſame office. 


Subpcena to teflify before the Examiner. 


« George the Third, &c. To Geoffrey Stiles, greeting. 
« For certain cauſes offered before us in our Chancery, We 
a Pn and ftrictly injoin you, that laying all other 


66 matters | 
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« matters aſide, and notwithſtanding any excuſe, you per- 
« ſonally be and appear before us in our Chancery, immedi- 
« ately after the receipt of this writ, whereſoever it ſhall then 
« be, to anſwer concerning thoſe things which ſhall be then 
« and there objected to you; and to do further, and receive 
« what our faid court ſhall have conſidered in this behalf: 
« and this you may in no wiſe omit, under the penalty of 
% one hundred pounds; and have there this writ. Witneſs 
« Ourſelf at Mefiminſter, the twelfth day of Fuly, ini the 


&« twenty-third year of our reign.” 


Indorſed By the court to eh en the behalf of William 
Stradling. 

Label. Geoffrey Stiles to appear in Chancery, returnable im- 
mediate, to teſtify, on the behalf of William Stradling. 


Courtenay and Courtenay. 


The unde of Witneſſes to be inſerted in one ſubpœna 
ad te/lificand. is reſtricted to three. Huſband and wife are 
conſidered as two diftin& perſons, and her Chriſtian and 
ſurname muſt be inſerted accordingly. This writ is made 
returnable immediate of courſe. The ſervice of this ſulpœna 
muſt be in all caſes perſonal; if there be one witneſs only, 
then the proceſs itſelf ſhould be left with the witneſs * 
When there are two witneſſes, a label muſt be- perſonally 
ſerved upon one, ſhewing at the time of ſuch ſervice the 
proceſs itſelf under ſeal, and the proceſs under ſeal muſt. be 
perſonally ſerved upon the other witneſs laſt ſerved. If there 
be three witneſſes (no ſubpena can contain more) labels 
muſt be perſonally ſerved upon two of them, ſhewing the 
proceſs under ſeal at the time of ſervice, and the writ itſelf 
perſmally ſerved and left upon the party laſt ſerved; and 
in that caſe the perſon ſerving the proceſs ſhould take a 


.. % > . 
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copy of the label, in order to enable him to make an affida- 
vit of ſervice of the writ; at each of the ſervices upon the 
ſeveral witneſſes, one ſhilling conduct-money ſhould. be 
tendered. This writ appoints no time or place whither 
the witneſs is to reſort for examination; it is therefore ne- 
ceſſary to ſerve him with a notice in writing, appointing the 
time and place of examination; - this notice ſhould accom- 


' pany: the ſervice of e n The notice unn 
following form : 


& In Chancery, 
« Mr. Geoffrey Stiles. 

Take notice, that by virtue of a writ of ſubpœna iſſuing 
< out, and under the ſeal, of the high court of Chancery 
© to you directed, and herewith ſhewn (or left &) you are 
5 hereby required to appear perſonally before John Henry 
© Bateman, one of the Examiners of the ſaid court, on 
* Monday the 15th day of July inſtant, by ten of the 
5 clock in the forenoon of the ſame day, at the Examiner's 
<< office, in the Rolls-yard, Chancery Lane, in the county of 
* Middleſex, to teſtify the truth, according to your know- 
& ledge, in a certain cauſe now depending between James 
« Manwaring, Eſq; plaintiff; and Edmund Vernon, Eſq; 
“ defendant, on the part of the ſaid defendant. Dated the 
* eighteenth day of July, 1784. 

* To Mr. Geoffrey Stiles, I H. Leigh, | 
1 at—— | Solicitor for the ſaid defendant. 


The ſervice of this writ ſhould be a reaſonable time 
before the day appointed for the examination of the wit- 
neſs, but no witneſs unleſs his reaſonable expences be 
tendered him is bound to appear at all: nor, if he appear, 
is he bound to give evidence, until ſuch charges are ac- 


— 
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_  * This muſt be adapted. to the ſervice of the writ, whether by 
delivering the body under ſeal, or a label Oo the body under 
Jeal at the time of ſervice of the label. 
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2 except he reſide within the bills of mor- 
tality, and is ſummoned to give evidence within the 
fame. 

Awiinefs thus ferved with to teſtify, and notice 
as before ſtated, if he negle& or - refuſe to attend to be 
examined, a certificate of the interrogatories being filed, and 
that the witneſs has not attended to be ſworn to the interroga- 
tories, muſt be obtained from the Examiner, and an affida- 
vit made and filed (at the Afidavit-office) of the perſonal 
ſervice of the ſubpana to teſtify, and notice in writing de- 
livered at the ſame time. An application is next to be 
made by motion of courſe, in court, that the witneſs de 
at his own expence attend, and be ſworn and examined in four 
days, or that he may fland committed to the Fleet-priſon. The 
court, upon hearing the certificate and affidavit of ſervice 
read, will make an order upon the witneſs that he attend 
the Examiner and þe examined to the interrogatories filed, 
in four days after perſonal ſervice of the order, or in de- 
fault that he ſtand committed to the Fleet priſon. The 
council's brief being left at the Regiſter-office the order will 
be drawn up, and being paſſed and entered at the ſame office, 
a copy of the order ſo paſſed and entered muſt be perſonally 
ſerved upon the witneſs, ſhewing the original order at the 
time of ſervice; if the witneſs obſtinately perſiſt in ſuch 
neglect or refuſal to attend, an affidavit of the perſonal 
ſervice. of the order muſt be made and filed, and a certificate 
procured from the Examiner, that the witneſs has not attend- 
ed to be ſworn to the jnterrogatories, the court upon a further 
application by motion of courſe will make an order for the 
commitment of the witneſs to the Fleet-priſon ; the affida- 
vit of perſonal ſervice of the former order and the certifi- 
cate from the Examiner being read in court at the time of 
the motion. The council's brief on the motion being left 
at the Regiſter-office, and the order thereon drawn up, 
paſſed and entered at the ſame office, the order itſelf muſt 
be delivered to the tipſtaff attending the court, who will 
thereupon procure a warrant from the Chancellor's ſecre- 


tary, 
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tary, and being inſtructed as to the perſon and reſidence of 
the witneſs, will apprehend and convey him to the Warden 
of the Fleet priſon: where he will remain in cuſtody not only 
until he has been examined upon the interrogatories, but alſo 
until payment of coſts to the party requiring his teſtimony, 
to be taxed by a Maſter, and likewiſe the tipſtaff's and war- 
den's fees for taking and detaining him. A witneſs thus 
dealt with, after he has put in his examination to the interro- 
gatories, upon motion or petition, tendering or paying all 
coſts, and certificate from the Examiner of the examination 
being taken and complete, will be diſcharged by the court, 
or the Lord Chancellor or Maſter of the Rolls if the court be 
not fitting: or he may be diſcharged by the party at whoſe 
inſtance he was committed, if the Warden of the Fleet can 
be prevailed upon to take ſuch a diſcharge, 

The method is mutatis mutandis the fame, when a witneſs 
is ſworn to the interrogatories and afterwards refuſes or ne- 
_ gleQts to attend the Examiner to be exantined upon the imter- 
rogatories. 

This compulſory proceſs to bring in unwilling witneſſes, 
and the additional terrors of a commitment in caſe of diſobe- 
dience, are of excellent uſe in the . inveſtigation of 
truth. 

If a perſon, whoſe teſtimony is material on the behalf 
of any party to a ſuit, be confined in priſon, within 
twenty miles of London, the ſituation of the witneſs muſt 
be repreſented to the ſitting Maſter at the publick office, 
or any other Maſter * in his abſence, requeſting the Maſ- 
ter's attendance at the priſon, before whom the witneſs 
may be ſworn to the interrogatories. A notice in writ- 
ing ſpecifying the title of the cauſe, the name and place 
of confinement of the witneſs, and the party's intention 
of examining that witneſs on ſuch a day, muſt be ſerved 
upon the adverſe Clerk in court, by BE. a copy of 


— 


* A Maſter extraordinary cannot adminiſter an oath within 
20 miles of London, Ord. Canc. 121. 


ſuch 
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ſuch notice with the Clerk in court-perſonally, or with his 
agent, at his ſeat in the Six-clerk's office, two days previous 
to the examination of the witneſs, in order to give the adverſe 
party an opportunity of croſs-examining that witneſs, if he be 
ſo adviſed. The Examiner (with whom the interrogatories 
for the examination of the witneſs ſhould be previoully left) 
muſt be informed of the time and place when and where the 
Maſter will attend; the Examiner uſually accompanies the 
Maſter, bringing with him and producing the interrogatories 
filed in the Examiner's office, and the witneſs being ſworn 
thereto in the common form, the examination is taken in the 
uſual manner, and the depoſitions and interrogatories return- 
ed by the Examiner to the office, to be kept, as in ordinary 
caſes, until publication paſs in the cauſe. 

In like manner, a witneſs reſiding within twenty miles 
of London, incapable by ſickneſs of attending the Examiner's 
office to be examined, is attended at his place of abode by 
the Maſter, to be ſworn to the interrogatories, and by the 
Examiner to be examined. A notice in writing of the title 
of the cauſe, the name and place of abode of the witneſs, 
and the day and place where the witneſs is intended to 
be examined, and on -whoſe behalf, muſt be ſerved up- 
on the adverſe Clerk in court perſonally, or left at his ſeat 
in the Six-clerks. office with his agent, two days previous 
to the examination of ſuch witneſs, to give the other ſide 
an opportunity of croſs examining the witneſs, if thought 
neceſlary. | | v. 

If the Examiner be ſerved with a copy of the rule or 
order, whereby publication is to paſs on ſuch a day, he 
cannot after publication examine any witneſs *, though it 
often falls out, that three or four witneſſes have been be- 
fore that time ſworn to the interrogatories, but have not 


ants 


* PR 


3 


* Ord Canc. 104. So that before ſuch notice to the Examiner, 
it ſeems he may proceed on with the examination, and a copy of the 
rule or order to paſs or enlarge publication ought to be in all caſe 
Served upon the Examiner, in the ſame manner as upon the Clerk in 

court, 


attended 


* 
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attended to be examined; in ſuch caſe, the party cannot 
examine them without enlarging publication by leave of 
the court, and this may be done by order of court ob- 
| tained on motion or petition, accompanied with an affi- 
1 davit made by the party applying, his Clerk in court (if 
= neceſſary) and Solicitor joining therein“, © That neither 
= - «© they or either of them, nor any perſon or perſons by 
or with their or either of their direction, privity or 
& knowledge, have read, ſeen, heard read, or been in- 
formed of any the purport or contents of the depoſitions 
already taken in the cauſe, and that till the witneſſes 
* (he deſires) be examined (if the court pleaſe to order 
“they ſhall be fo) they nor either of them will not will- 
«ingly read, ſee, hear read, or be informed of the ſame ; 
6 nor ſhall any perſon or perſons, by or with their or 
* either of their order, privity, direction or knowledge, 
& read, ſee, hear read, or be informed of the ſame until 
publication ſhall paſs by the further order of the court in 
e the cauſe +.” The affidavit being made and filed, and 
an office copy thereof taken to be read in court; the 
court, upon 'the application, ſeldom denies to make an 
order as of courſe to enlarge publication, and give the 
party thus circumſtanced an opportunity of examining 
his witneſſes; but this enlargement of publication is to 
be ſub modo, where no injury may ariſe to the adverſe 
party, ſuch 'as not to hinder the plaintiff ſrom ſetting 
down his cauſe, or where the party is not ſerved with 


If the party reſide above twenty miles from London he may 
make his affidavit there before a Maſter extraordinary, and the 
Clerk in court and Solicitor may ſwear their affidavit at the public 
office. 

I An affidavit was, That he had not ſeen, c. nor would or 
ſhould any for him, &c. ſee, &c. The court ordered the party to 
amend the affidavit (if he thought fit to apply), and add, that he 
(alſo) would not ſee, &c. if he meant to have what he moved for 
granted. Prac. Reg. 162. 


proceſs 
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proceſs to hear judgment; and although the cauſe be ſet 
down, and ſubpœna to hear judgment ſerved, yet if it be 
ſhewn that the cauſe will not probably come on to be heard 
at a day near at hand, the court will exetcifſe a diſcretion, 
according to the ſituation. and circumſtances of the cauſe, 
and probably indulge the party with a further time to examine 
his witneſſes, ſometimes obliging a party aden to RO. 
gratis to hear judgment. - : 

Upon ſuch affidavit, after ubllcating has actually paſſed, 
and ſome good cauſe ſhewn, either by affidavit, or certificate 
from commiſſioners, under a commiſſion. for examination 
of witneſſes in the country, why the party applying could not 
get his witneſſes examined in the ordinary time, leave is fre- 
quently granted to examine by a time prefixed, provided the 
party ſhall not in the mean time ſee, &c. any of the former 
examinations. Toth. 22. Prac. Reg. 162. And in ſuch 
caſe alſo affidavit muſt be made, that he hath ſeveral, or 
ſuch and ſuch material witneſſes to examine, who for ſuch 
and ſuch reaſons he could not examine at the execution of the 
commiſſion in the country, and that he bas not ſeen, c. 
Px. Alm. 25-36 n. 

Where any. peda, plaintiff or PREY ſhall ground 
any motion or petition, on an affidavit of material witneſſes 
to examine, whereby to gain longer time to examine, 
ſuch affidavit ſhall not only contain the names of the 
chiefeſt of ſuch witneſſes, but the points on which ſuch 
witneſſes are deſired to be examined, to the end the 
court may ſee whether ſuch points be material to be ex- 
amined, and whether before or after hearing, that all de- 
lays heretofore occaſioned by unneceſſary examination may 
be avoided for the future. Ord. Canc. 166. 

If a witneſs be examined by commiſſioners in the country, 
he ſhall not be examined again here in court, without ſpecial 
order. Cl. Int. 15. Prac. Reg. 163. | 

New interrogatories may be exhibited into court for exa- 
mination of new witneſſes at any time before publication, 
although there have been joint commiſſions formerly executed 
in the cauſe. Ord. Canc. 33+ 
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It was before/pbſerved, that anciently the examination of 
witneſſes was before the Maſter of the Rolls upon the I- 
bellus articulatus,, and that. interrogatories in writing for 
the examination of witneſſes, were the conſequence of 
delegating that office to clerks; but as witneſſes were ſome- 
times aged, /infirm, or lived remote from the court, it was 
thought: more convenient to appoint commiſſioners to examine 
ſuch witneſſes , the court ſending a notary of their own, 
who was'often in commiſſion with them (long ſince diſuſed), 
and with- thoſe commiſſions they ſent a copy of the. bill. 
Thoſe commiſſioners muſt examine of themſelves, and can- 
not delegate their power, according to the maxim of law, 
that delegata poteſtas non poteft delegari. 

The modern orders of court by Lord Clarendon and Sir 
Harhbottle Grimſton have proſcribed the examination of any 
witneſſes by commiſſion within ten + miles of London unleſs 
in certain caſes, and a long and approved line of practi 
extended that diſtance to twenty miles. 

The commiſſion for the examination of Wel being 
procured as before - mentioned 2, is ſent by the Clerk in 
court to his client the Solicitor for the Party arty plaintiff or 
defendant, obtaining the commiſſion: the Solicitor, upon 
receipt ff the commiſſion, apprizes his own commiſſioners 
of the nature and method of proceeding upon the com- 
miſſion, . and keeps it unopened until the day appointed 
for the execution thereof: the time and place of execut- 
ing the commiſſion: being ſettled among themſelves ; if it 
be a Joint-commiſſion,” the Solicitor for the party who 
has the carriage of it muſt procure a notice in writing 
to be ſubſcribed by two of his commiſſioners, appointing 


} 


* Commiſſions to examine witneſſes by the ancient ordinances 
and conſtitution of the court, were not to be granted but for age, 
infirmity, or remote diſtance of Place. Prac. Reg. 85, Ord. 
| Cane. 9. 

+ Ord. Canc. 109. 
} Ant. p. 298. 
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the time and place of execution, and directed to thoſe par- 
ties to whom by the label of the writ notice is directed to 
be given. 

This notice in writing muſt e the tide ef: ee e 
the time when, and the place where the execution of the 
commiſſion is appointed to be held, it muſt alſo be ſerved 


upon all the parties joining in the commiſſion perſonally, 
or left at their reſpective dwelling houſes or places of reſi- 


dence with one of the family, ten days in the Eafter vacation, 
and fourteen days in any other vacation, previous to, and ex- 
cluſive of the day appointed for CI ag com- 


miſſion. 


The notice may be in the m e e 


We whoſe names are hereunto ſubſcribed, having re- 
* ceived a commiſfion, iſſuing out of and under the ſeal of 
e the high court of Chancery, to us and others directed, for 


« the examination of witneſſes, in a certain cauſe there 


« depending between William Stiles plaintiff, and John 
« Stradling defendant; this is to give notice, that we will 
© execute the ii commiicn'cn the behalf of the plain- 
* tiff (or defendant) at the houſe of —— known by the 
„ ſign of —— ſituate at in the county f 
on Monday the 15th day of July inſtant, at the hour 
<< of eleven o'clock in the forenson of the ſame day, when 
*and where you and your commiſſioners and witneſſes 
«© may be preſent if you om Dated the 1ſt day of 
« Fuly, 1783.” FINE 
ahn Radcliffe. 
To Mr. Joly Snail e — Farnaty. 
The witneſſes to be de at the execution of the 
commiſſion, may be produced by ſummons from the com- 


— 


* A party whoſe anſwer is not replied unto, is never called 
upon to join in commiſſion; his anſwer being taken as true, he 
never can obtain, nor is there any reaſon for him to apply for a 
commiſſion. 5 


miſſioners, 


li 
1 
4 

4 
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miſſioners, if they will voluntarily attend, or ſummons, 
and ſubpana to teſtify, if it is ſuppoſed they will negle& or 


refuſe to attend upon a ſummons merely. 


| , eee ene, {Ig the following form: 


Te Commiſſioners 3 for Wi ay 
la nn 
| Stradling and — plaintiffs, 
Between 
Stiles and —_ defendants. 

66 Whereas we have received a commiſſion, iſſuing, out 
* of and under the ſeal of the high court of Chancery, 
„to us and others therein named directed, for the 
© examination of witneſſes, in a cauſe in the ſaid court 
<« depending, between Geoffrey Stradling and others plain- 
s tiffs, and William Stiles and others defendants. And 
„ whereas we are informed, that you whoſe names are 
<< here. under written are material witneſſes for the (plain- 
ti or defendants), we therefore, by virtue of the ſaid 
* commiſſion, will and require you and every of you, ſe- 


s verally and perſonally to be and appear before us the ſaid 


* commiſſioners, or any two or more of us, at the houſe 
© of ——, known by the name or ſign of ſituate in 
AE in the county of —— on Monday the 15th day of July 
<« inſtant, at che hour of ten of the clock in the forenoon, 
s then and there to be examined, and to teſtify the truth ac- 
« cording to the beſt of your knowledge, for and on the be- 
& half of the ſaid (plaintiffs or defendants), and you are then 
and there to attend, and not depart until you have been 


examined on the part of the ſaid (plaintiffs or defendants), 


and herein you are not to fail. Dated, &c. 
To George Jones, Richard Heighway, ) Jobn Radcliffe. 
Samuel Pilgrim, and Arthur Whetham. } Charles Farnaby. 


Theſe ſummonſes muſt be ſigned by two or more of 
the commiſſioners, and directed to the witneſſes by name, 
and perſonally ſerved upon and left with them ſeverally 
and reſpectively, a reaſonable time before the execution of 

| the 


Ys re 
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the commiſſion, with one ſhilling conduct- money, but if 
a witneſs reſide at any great diſtance from the place where 
the commiſſion is to be executed, his reaſonable expenees 
muſt be paid or tendered to him, otherwiſe he is not bound 
to appear ® at all, nor if he appear, is he bound to give 
evidence until his reaſonable expences are actually paid 
or tendered td him. No ptoceſs of contempt lies upon 


a diſobedience of this ſummons, no writ under ſeal being 


directed to the witneſs, and, therefore it is, that - a ſum- 
mons ſhould be ſerved upon ſuch witneſſes only whoſe 
attendance can be depended on. It ſeems: however, that 


the court in aid of the commiſſioners. ſummons might ſo 
far interpoſe, where a witneſs has been duly ſerved with 


the commiſſioners ſummons to give evidence, and neglected 
or refuſed to attend the commiſſioners; as upon motion 
grounded upon a certificate in writing by the acting com- 
miſſioners of the non- attendance of a witneſs duly ſum- 
moned, ſupported by an affidavit made and filed of the 
perſonal ſervice of the commiſſioners ſummons, and reaſon- 
able charges tendered or paid if demanded, to make an 
order upon the witneſs, at his on ͤexpence to attend 
the examiner at the Examiner's office, and be examined 
within a limited time after ſervice of that order or in 
default that he ſtand committed to the Fleet Priſon, The 
counſel's brief on this motion being left at the Regiſter- 
office, and the order drawn up, paſſed and entered at 
the ſame office, a true copy of the order ſo paſſed and 
entered, is to be ſerved upon the witneſs perſonally ſhew- 
1 the time of ſervice the original order paſſed and 
red. Interrogatories for the examination of the 
witneſs being previouſly filed at the Examiner's office, if 
witneſs after ſuch ſervice of the order, neglect or re- 

o attend and be examined, and ſhew no cauſe to the 

con ore the expiration of the time limited by the 
order ; i certificate ſhould be procured from the Examiner 


— 


wy * . A 
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that the witneſs has not attended to be examined, and 
an aſſidavit made and filed of the ſetvice of. the 
order, the court upon motion to commit the witneſs, and 
hearing the certificate and afhidavit of ſervice of the order 
read, if ſufficient cauſe be not ſlinwn on the part of the 
witneſs, will make an order for the commitment af the 
witneſs to the Fleet Priſon. 1 The counſel's brief as, before 
being ſent. to the Regiſter's office, and the order made 
| — drawn up, paſſed and entered there, the original 
3 delivered to the Tipſtaff of the court, who 
| thereupon obtain a warrant from the Lord Chan- 
cellor's Secretary, and with proper inſtructions from the 
Sollicitor, apprehend the witneſs, and deliver him into 
the cuſtody of the Warden of the Fleet Priſon, from 
whence he will not be diſcharged, until he has conformed 
to the examination required, and paid all coſts. But if 
any irregularity has been incurred in the ſervice of either 
the ſummons. or orders, or reaſonable expences have not 
been tendered, or paid to the witneſs when demanded, he 
may and ſhould in mine come in and ſhew (cauſe upon the 
firſt order, and if the cauſe afligned be ſufficient, the order 
will be diſcharged, and perhaps with coſts. + 
The better and moſt uſual and certain mode 160 com- 
pelling an unwilling witneſs, or whoſe attendance is 
doubtful, is by Subpena ad teftificandum. For this purpoſe 
2 Præcipe muſt be left at the Subpœna office in the following 
form: - 3-801 10 ; | | | 


1 
— * 


* 


* Where there, are more than three witneſs on the behalf of the 
Jame party, a diſtind Pracipe for each ſet of witneſſes, arranging 
the names of the witneſſes thus, would ſave infinite miſtakes at the 
Subpcena office. 
Subpana. Jobn Doe, Richard Roe, and John Smith to appear 
(as above) on the behalf of Geoffrey Stradling. 
Subpana Jobn Cure, Thomas Hall, and Mary Tones to appear 
(as above) on the behalf of Geoffrey Stradling. 
Cheſter Sollicitor. 6 Dated (as above.) 


Subpana 
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Sulpæna Jaruaſe Jones to appear before. Maurice Bate- 
. 96 Tech: thuack-and 
places as the þearar hereaf ſhall-appoint, I an 

an the behalf ae it St 
cane, Sollieitor. Teged 10 Fab, 785; 


Ian 14. 


| The Form of @ — aoffi is as follows 


cc GE RGE the third, Ee. to Farvaſe. N 
« ing, . foo 1 10 enj join you, = 
« al other matters aſide, and} jorwithRadding ANY. OX 
you perſonally be and appear before Maurice "Bateman 
« (ane F 'the r. fieY] d others e or 
e pointed in our ancery, at ſuch times and 
« the bearef hereof ſhall appoint to teſtify 1 the, = 
« a certain cauſe depending i in our ſaid court on. the. — 
« half of Geofftey Stradling, and this you may in no ba 
tc omit, under the penalty of one 3 pou 
« Witneſs ourſelf at Weſtminſter the oth £5 of Ahe 6 * 
« the twenty-third year, of of our reign. | 


© Courtenay, * . 


Indorted \By the Court," 


Label. Farvaſe Fones to appear before Maurice — 
and others, commiſſioners, at ſuch times and places as 


tbe bearer hereof ſhall a int, tot h 
Lehe Sai. appoint, to teſtify on the bebelf 
Courtenay and Courtenay. 


The expence of this writ. is five ſhillings if one or two 
witneſſes names be inſerted, and ſixpence for the addi- 
tional label, if three; no Subpæna can contain more than 
three witneſſes names. Huſband and wife are accounted 
as two diſtinct perſons, and inſerted as ſuch in the writ : 
at a private ſeal the expences of this proceſs is M* 


extraordinary, and if the ſeal be opened, 21. 107. 6d. ex- 
eluſive of the ordinary expence. 


Z 2 The 
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The Sabpœna to teſtify being thus procured, is to be 
ſerved upon the witneſs p##/enally; by delivering to him the 
body of the writ under ſeal where there is only one, re- 
ſerving the label, and delivering at the ſame time the 
commiſſioner's ſummons, tendering at the time of ſervice 
one ſhilling for conduQ-money ; or if the witneſs be at 
any diſtance from the place of executing the commiſſion, 
his reaſonable expences muſt be paid or tendered. . If there 
de two or three witneſſes in the Sulpœna the two firſt muſt 
be perſonally ſerved with labels ſeverally, ſhewing the pro- 
cels itſelf under ſeal at the time of ſervice, and a ſum- 
mons as before mentioned muſt be ſerved upon them 
ſeverally and reſpectively at the ſame time. The proceſs 
itſelf muſt be left with the witneſs laſt ſerved, the party 
ſerving the proceſs taking a copy of the label, in order to 
enable him to make an affidavit of ſervice with ſafety. 
If a witneſs thus ſerved with ſummons and Subpana to 
teſtify, negledts or refuſes to- appear, or appearing refuſes 
to give evidence before the commiſſioners, or to aſſign a 
ſufficient reaſon for withholding his teſtimony, a certifi- 
eate of ſuch witneſs's negle& or refuſal, muſt be pro- 
cured in writing from the acting commiſſioners, and an 
affidavit made and filed of the ſervice of the Subpœna to 
teſtify, and the commiſſioners ſummons, and the ſame 
compulſory line of proceſs before ſtated, as upon a neglect 
or refuſal to attend the commiſſioners ſummons, purſued 
againſt the witneſs, _ 

The production of deeds, papers, &c. in the cuſtody 
of a witneſs may be inforced at the examination of a wit- 
neſs either at the Examiner's office, or at the execution 
of a commiſſion to examine witneſſes, by adding to. the 
ordinary writ of Subpana to teſtify a clauſe of requiſition 
for that purpoſe, which is thence denominated; à Subpana 
duces tecum. This writ is obtained by leaving a Precipe at 
the Subpana-office in the following form, | 


A 
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_ Richard Triſtram to appear before: Maurice 
Bateman and others cummiſſioners at, ſuch times and 
Places as. the bearer... hereof ſhall appoint. to teſtify 
on the behalf of Geoffrey Stradling and bring with 
Fim and produce (an indenture of | ſettlement bear- 
ing date the 15th day of June 1760, and made or 
mentioned to be made between Arthur Radcliffe 
of Cc. Margaret Charlton of &c. Sir. Charles 
Fluarnaly of Ve. John Radcliffe and Farvas Jones 
of Cc.) now in his yg 
Exley Solicitor, - 8 * th 2; Teſted 9th, Fuly, 783. 


The writ of Subperna e duces 4 to > why Þ in the fol- 
lonjogh form. 2 


« GEORGE: the Ry G. To Richard Trilen 
« Gentleman greeting. We command, and ſtrictly ! injoin 
„you that lying all other matters aſide, and notwithſtand- 
« ing any excuſe, you perſonally be and, appear before 
* Maurice Bateman, and others commiſſioners appointed in 
« our Chancery, at ſuch times and places as the bearer hereof 
« ſhall appoint to teſtify the truth in a certain cauſe depend- 
« ing in our faid court on the behalf of Geoffrey Stradling, 
« and to bring with you and produce at ſuch times and places 
cc as aforeſaid (deſcribe the deed &c. thus) a certain inden- 
© ture of ſettlement bearing date the 1 15th day of. June 1760, 
« and made or mentioned to be made between Arthur Radcliffe 
« if Hitchin, in the county of | Hertford, ' Eſquire, of the firſt 
part, Margaret Charlton, of the fame place widow of the 
* Wer part, Sir Charles Fatnaby of Sevenoaks in the county 
« of Kent Baronet of tbe mow part, John Radcliffe » 
“ Hitchin in the county of Hertford Eſquire, and *Jarv 
1 ben Clerk of the ſame place of the fourth part, now in 
« your cuſtody; and this you may in no wiſe omit, un- 


© der the penalty of one hundred pounds. Witneſs" ourſelf 


vat Weſtminſter the gth day of TON the 236 Jour oe” our 
* reign,” +! 
2 | Courtenay een 


"I 
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Tnderſed By h- Colt, ys 
Label, Richard Triftram' Ce — 597 Maurice 
Bateman and others tommiſſioners at eb times and 
5 places as the bearer hereof Jbill Mull appoint- to iy on the 
| Bebalf of Geoffrey Stradling and ring #ith bim and 
| 8 (an indenturè of ſettlement bearing date 
ade 15th day of Fune"t760, and made; c. as ſet 
FI Pl rb uu, wry ID now in his beh. 
KX * | Courtehiy WB Conrrency. 


The expence of 4 writ is Ge thin as dt hofegdinz 
writ of Subpana to teſtify before commiſſioners, but if the 
deſcriptisn of the deed' or õther document to be produced oc- 
ps i to run an Sn ü eds a charge is 
made in proportion. Wo 
CAE ſhoutd in ar Ahab to the witneſs, 
briefly Klende the deed « or ins to be ro liced, and 
the [nin and Subpana a duces tecum mould be! rvedi in like 

as a Subpana to teſtify. 

* 5 commiſſioners and witches 18 met 4 the ti 
and place appointed by d the notice for the executior UP the 
commiſſion ; the commiſſion . ich h till that time aun re- 
main Tealed, may be opened an read by the commutlioners, 


to ſee their authority. One, commiſhoner attending on each 


$5 * 18 


fide. 3 is N but to obviate any incon ſenien which 
may ariſe in caſe no  commuthioner ; atten 


the adverſe party, the party proceeding under and having 
the carriage of the commiſſion, f mult x proc ocure. the attendance 


of his own. or. aby other two commiſſioners; for no leſs 
den two in number, can proceed upon, and requrn the com- 
If tivo of the plaintf*s commitigners gd at the time 
and place appointed for the execution of the commiſſion, 
they may proceed therein ex. parte (if the efendarit's 
commiſſioners do not attend.) But if "the defendant's 
commiſſioners attend, at the time and place appointed, and 
the. plaintiffs commiſſioners are not there, they cannot 
80 on, becauſe the plaintiff having _ carriage of the com- 

miſſion, 
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miffion; will not produce it, if he is difappointed of his com- 
miſſioners, and conſequendy» chere can be no 
for want of we commiſion. This makes a duplicate of the 
commiſſion very neceſſary for in that caſe, if the defendant's 
two commiſſioners meet, they may proceed in the execution 
of the commiſſion; but where, there is no duplicate, and 
the defendant's commiſſtaners attend at the time and place 
appointed, and none appear for the plaintifi, he party aggriev- - 
ed is to be recompenſed in 'colts; upon camplaint thereof to 
the court, and in ſuch caſe, the cdurt will give him leave to 
. and order e 
thereof. 0 tt 36; „ 

The -nmmiſiion being iopeaed. and reads! bach * 
are obliged to exhibit interrogatories (if they intend to 
examine any witneſſes) and conſequently. if 4 plaintiff 
exhibits his interrogatories, and the defendant neglects ſo 
to do, and yet by his commiſſioners attends the execution 
of the commiſſion, whereby ey have an opportunity. of 


hearing and ſreing any thing that is proved en the behalf 


of the plaintiff: having exhibited no interrogatories the 
defendant will ſometimes move for a new commiſſion upon 


ſuggeſtion that he had no opportunity of examining his 
witneſſes at the laſt commiſlion : If it ſhall appear to the 
court by affidavit, or certificate of the plaintiffs com- 
miſſioners that the deſendant's commiſlioners attended 
during the whole time of the execution of the commiſſion, 
and did not exhibit interrogatories; in ſuch eaſe the court 
will very rarely, and never without ſome inquiry, grant 
the defendant another commiſſion, unleſs ſuch laches be 
accounted - for to the ion of the court, for ſuch a 
practice appears prima facie to be done with a view by 
ſome indirect method to come at the knowledge of the 
ſubſtance of what the plaintiff has proved, and then at 
another commiſſion to exhibit interrogatories adapted to 
ſuch queſtions and points. as may tend to overthrow all 
that has been done. And a party ſhall never be admitted 
to have this unfair advantage, for if he was, he might 
eaſily conceive what r to rde nd how 

fo 
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to hit the bird in the eye; and. therefore it is incumbent, 
on him at leaſt to exhibit interrogatories at the execution 
of the commiſſion, if he means to aſk for a neu commiſ- 
ſion; and in truth his commiſſioners ought to withdraw, 
but Fr ak; if interrogatories are exhibited, it is in the 
diſtinction of the court to grant or deny another commiſ- 
ſion as the circumſtances of the caſe upon affidavits, or the 
certificates of the commiſſioners appear. If a new com- 
miſſion be granted, neither parties ſhould add to, or alter 
their interrogatories exhibited at the former commiſſion; 
for where a party hath had à cπναð9᷑rioner preſent up- 
on the firſt examination, he muſt not examine upon new in- 
terrogatories . cinen, toy: ee of the 
cauſe . nr 11 SHIPS G35 1 110 

The'commiſſonets firſt admitiſter the oath to each other, 
and afterwards to the ſeveral Clerks 4 who are employed in 
taking, tranſcribing; writing, or engroſſing the depoſitiong 
of the witneſſes to be examined. The forms of ' theſe oaths t 
jon hs a RG and days annexed/in ſchedules to 
the commiſſion.” / 


. | ti; 38 any 
ch, Ca. 274. | | 


{4 Dare were ſuppreſſed dicbole: the Solicitor's . Clerk 
wrote: as Clerk in the execution of the commiſſion to examine 
witneſſes. 2 Ch. Rep. 393. — The Clerks are now ſworn to 
ſecrecy, and I any _ of this * would not be 
regarded. 10 rott ? 2 briS h 


5.4 What any nn mr for the txamination of witneſs, 
all and every the commiſſioners named in ſuch commiſſion ſball, be- 
fore they act in, or be preſent, at the ſwearing, or examining any 
witneſs or witneſſes upon interrogatories,” in ſuch” cauſe ſeverally. 
take the oath ; a form wherecaf is annexed to ſuch commiſſion, And 
all and every the Clerk and Clerks, &c. attending the execution of 
ſuch commiſſion, and employed in taking, tranſcribing, or engroſ- 
fing the depoſition or depoſitians of witneſſes examined an ſuch con- 
miſſion, ſhall, before he or they be permitted to aft as, Clerk ar 
Clerks as N or be preſent at the execution of the ſaid — 

on 
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The oaths being adminiſtered to the commiſſioners, and 
their Clerks, the interrogatories for each party reſpective- 
ly examining witnelles, are to be produced; “ to the foot 
of each ſchedule of interrogatories reſpectively, the com- 
miſſioners attending the execution of the commiſſion ſub- 
ſcribe their names. The title of the depoſitions preparatory 
to the examination of 1 witneſſes is written * paper 
thus, 


| Defiissf wimui priced, 1 | 
Monday the fifteenth day of July in the twenty-third 

:. , gear of king George the third, and in the. year of 
Be Jus 22 1783, at the houſe of John Hart, called or 
L known by the name of the Yatcht in Foregate-ſtreet 
1 abatd in the city of Cheſter, by virtue of a commiſſion 1ſſu- 
.  , ing out of his Majeſty's High Court of Chancery t ur 
John Radcliffe and Charles Farnaby, and others di- 

rected for the examination of witneſſes in a cauſe there 


e Jakes \ Geoffrey. Stradling complainant 


”»” * 


8 take the wth 8 y 4 [bel to ach commiſſion And 
it is further or ed, that.in all commi ſions for examining witneſſes, 
<obich ſball iſſue after Hilary term 1721, a clauſe ſball be inſerted, 
injoining the commiſſioners before they ad in, or be preſent at the 
examining, any, quitneſs, they * take the oath firſt ſpecified 


Sig *' 4 it 


> 4+ O's 


of 5 rg. — 2 Aer be or 41 'be e rad a 
Clerk or Clerks, or be preſint at ſuch examination they ſeverally 
take theoath luft ſpecified in the ſchedule annexed. And that the c 
mifſioners, or any une of them, ſball bawe full power and authority 
Jointly and ſeverally, 10 adminiſter ſueb oaths to the others of them, 
and alſe to the Clerk and Clerks upon 1 the holy Ewangelifts. Per 
Lord Maclesfield, and Sir Joſeph Jekyl, Ord. Canc. 109. 
ere a commiſſion is taken out for the examination of witneſſes, 
no' new interrogatories, or ſet of interrogatories can be exhibited 


without motion and order of court. Preced. in Ch. 386. 


| — ackin 
mi ſſioners under the ſaid" an 4h Kew 
| foeftive Clerks by us employed in taking, writing, kran: 
* feribing and engroſſing the ſail depoſitions,” having firft 
© duly taten the oaths annexed to the faid commiſſion 
© actording to the tenor and er there, and as thereby 
Attracted, on the part and behalf of the a | 
Geoffrey Stiles, Sb 


© The commiſſion ers then call a witneſs before them; all 
other perſons being ordered to withdraw during the exa- 
mination; ſo that the commiſfioners, their clerks, and 
the witneſs to be examined, may be left together in one 

room. One of the commitloners producing the interro- 
port takes them in his hand, and reads the title of 
them to the witneſs to be examined, Am to the 
witneſs the form of oath as foHows, pe 


Yau foall tras anfwer make to all fuch YN be 
aſked of you on theſe interrogatories without favour or 
affettion to either party, and therein you ; ſhall ſpeak 
de truth, the whole truth, and nothing but the truth. 


ö tielp you \ Jod. 


This form of oath may be varied as the n may Welte 
and the ſubſtance turned into an affirtnatioit for a witneſs, 
a profeſſed quaker. 

When a witneſs i is produced, he muſt be ' firſt examined 
upon the interrogatories of the producer ; and then, forth- 
with, without ſuffering him to 80 abroad, upon the croſs 
interrogatories of the other fide v. And each party joining 
in, and attending the execution of the commiſſion, ought 
to exhibit interrogatories : the court diſſikes the practice 


— 


1 dtd refuſe to be croſs-examined, it is a cauſe of excepti- 
en 10 bis teflimony, and the court, on motion, will ſuppreſs bis depo- 
fition, ex parte, for it argues favour and partiality. Cl. * 


of 
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of examining the defendant's witneſſes upon the W 
interrogatories er fic e cnffỹjũů-· 

The witneſs: being fworn, his name, deſcription; addi- 
tion, and age are written under the title of the depoſitions, 
and the anſwer giver by him to each AG ha. 1 55 
_ is ee, reduced into vriwmg an | 


The Right Hpnqurable Richard. Lord Gieſyenar, * 
Eaton in the County of Cheſter aged 60,:years an 
a thereabouts, a witneſs produced, fworn and examined 

en the part and behalf of the complainant William 
| Stradling depeſeth, and ſaith as. follows 


it, 7 * itt Interri axed this * a. 
” a . . 5 


7 e denten this eee ft, 
| l e. 


The mas wy examination. eſceibet by the 5 501 
orders of court for the examination of witneſſes at the 
Examiner's+ office, ſhould be obferved by the commiſſioners 
at the execution of a commiſſion to examine witneſſes; 
The commiffiaters,: altho' named by the partics recipro« 
cally, ought to ſtand indifferent, and do their uttermoſt 
endeavour to find out, by due examination, the whole truth, 
and to ſuppreſs no part thereof; for their authority is to 
to that end, merely and halt from the king, by victue af 
his commiſſion: For every commiſſioner is made and con- 
ſtituted by the king, (who it the fountain of juſtiee,) by 
his commiſſion under the Great Seal, and therefore, he 
being commiſſioner upon record, is preſumed to be in- 
different, and although the commiſſioners be not equal i in 
ſtate or degree, yet they are all of equal power and au- 
thority ; for it hath been faid of old, that there Might be 


priority, but nut ſuperiority amongſt commiſſaners. The com- 


20. Tut. 15. + Ant. 324. : 
miſſioners 


miſſioners are not ſtriftly bound by the letter of the in- 
terrogatories, but ought to explain every other matter or 
thing which ariſeth neceſſarily thereupon, for manifeſtation 
of the whole truth, concerning the matter in queſtion. 
They are ſworn not to diſcover to either of the parties, or 
to any others, any of the depoſitions, or any, part of them, 
which they have taken, before publication paſs in the 
cauſe; nor after the examination is begun; '6ught the 
dommitoners to confer with either party touching the ex- 
amination, or take new inſtructions concerning the ſame : 
and if they ſhall ſo do, it is a great INC, and 
puniſhable by fine and impriſonment “. 

The commiffioners muſt themſelves examine the wit- 
neſſes, and not leave ſo weighty an affair to their Clerks 
or others; they ſhould alſo examine but to one interro- 
gatory at a time, and ſhould not read another interroga- 
tory until the former be fully anſwered, and they are to 
hold the witneſs to anſwer every point interrogated. 
The commiſſioners are likewiſe to take what comes from 
the witneſſes, in anſwer to what they are interrogated unto, 
or examined upon, and are not to permit them, upon 
their own fight, or reading of the interrogatories to ſet 
it down themſelves, or to depart after they have heard 
an interrogatory read, until they have perſected their 
examination thereto. But after the witneſſes have been 
examined, the commiſſioners may ſuffer them, upon better 
thoughts, to amend their examination. The commiſſioners 
oughtnot'to aſk any idle queſtions, foreign to, or dehors 
the matters to be examined unto, nor ſet down any 
impertinent or ſcandalous anſwers +; but all material 


7 


* 4 Inf. 278. 9 Rep 70. Cro. Fac. 65. Yelw. 62. 

+ A Witneſs examined at a commiſſion, ſwear) refleting words, 
yet he ought not to pay cofts, it being the commiſſianers fault, to 
take down any depoſition that was ſcandalous or impertinent, 
2 Wms. 406. Sed quære, if the interrogatories bad led to it? 


Ibid. in netis. 
anſwers 
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anſwers truly as delivered. A witneſs may be permitted to 
uſe ſhort notes he brings with him to help his memory, but 
not the ſubſtance of his depoſitions; nor may he tranſcribe 
ſuch notes verbatim. The depoſition of each witneſs re- 
ſpectively ſhould be carefully read over to him, or he ſhould 
be permitted to peruſe and conſider what he has depoſed, that 
ſo they may have the ſenſe of the witneſs ex re nata, without 
being tampered with; and upon ſuch reviſion, if any errors 
appear, or the witneſs upon recollection, object to the ſtate- 
ment, or penning of the depoſition, the ſame muſt be recti- 
fied; and herein the commiſſioners ſhould be very at- 

tentive *. 

The witneſſes muſt ſeverally ſubſcribe their Chriſtian and 
ſurnames, or marks, to the paper draughts of their re- 
ſpective depoſitions +, after which the whole are ingroſſed 
by the Clerks attending, and ſworn under the commiſſion 
upon ſkins of parchment ſtampt with an half crown ſtamp, 
each witneſs ſubſcribing his name to his on depoſition thus 
ingroſſed. The acting commiſſioners alſo fubſcribe their 
names to each ſchedule or ſkin of nen ee 
Bac. Ord. 68. 

Sometimes books, deeds, or papers are . at 
the execution of a commiſſion: in order to be proved 
purſuant to notice, or the compulſory proceſs of Subparna 
duces tecum ad teflific. And after ſuch deed, &c. is proved, 
it may be, and uſually is made an exhibit in the cauſe; 
and for that purpoſe the following indorſement (without 
which it cannot be read in .court) containing the title 
of the cauſe, &c. is written upon the exhibit produced; 
two or all of the acting commiſſioners before whom the 


ſame was proved, ſubſcribing their names to the indorſement, 
thus, 


* 1 Px, Alm. 23. Com; Sel. 31. Prac, Reg 90, 91. 

+ Where a witneſs dies after examination, but before ſuch ex- 
amination be ſigned by him, the depoſitions cannot be made uſe of. 
a 414. 4 Mod. 278. 


In 


——ä—ẽñ — — — — he — 
- 
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In Chancery ron | William R N 4 
| 25 | Geaffrey — defendant 


- 16th July 1783. At the execution f a commiſſion for 
tze examination of witneſſes in this cauſe. This paper 
writing was produced and ſhewn to Percival Stock- 
dale Clerk, a witneſs fivorn and examined, and by him 
depoſed unto at the time of his examination on the com- 
Plainant”s behalf s. And was alſo produced and ſbetun 
unto, &c. a witneſs, &c. before us, 


John Radcliffe. 
Charles Farnaby. 


The depoſitions ingroſſed as before mentioned upon 
parchment, muſt be carefully examined, and compared 
with the paper draughts: and when the ingroſſment is 


upon examination, ſound to be a true copy of the original 


depoſitions, two (generally all) of the acting commiſſioners, 
ſubſcribe their names to each ſkin of parchment. If more 
than one, the interrogatories and depoſitions thus ingroſſed 
upon parchment and ſigned by the acting commiſſioners as 
before mentioned are to be annexed to the commiſſion with 
the ſchedule of oaths, and a return * 
2 commiſſion near the middle thus, 


The. execution of this commiſſion, appears in a certain 
ſchedule (or ſchedules if more than one) hereunto 
annexed. 8 

John Radcliffe. 

Charles Farnaby. 


This return is made by two or more (generally all) of the 
acting commiſſioners who ſeverally ſubſcribe their names 
thereto in the manner, and form above ſpecified. 

The commiſſion together with the oaths, interro- 


— — ——0 — 
* This addition is neceſſary if two witneſſes prove the exhibit. 
s T 
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gatories, and depoſitions annexed, muſt be ſo infolded 
that no part of the ingroſſment or writing may be read, 
and being neatly and carefully ſolded and bound up together 
with red tape or ſtring, in ſuch manner that the label only 
of the commiſſion may appear to view, and hang out there - 
from, the acting commiſſioners ſet their ſeals in the ſeveral 
meetings or croſſings of the tape or ſtring, and upon 
ſome place on the outſide of the commiſſion, they ſubſcribe 
their names. The commiſſion thus executed, and made 
up, the paper draughts of the depoſitions of the reſpeQive 
witneſſes for each party ſhould be ſealed up carefully, and 
delivered to ſome of the acting commiſſioners for ſafe cuſ- 
tody. Theſe paper draughts are ſometimes divided into two 
parts, and the parts ſo divided, interchangeably kept by the 
commiſſioners for reſpective parties: or, which is more 
uſual, the plaintiff's and defendant's commiſſioners, alter- 
| nately, keep the draughts of the adverſe party's witneſles ; 
and take care that no perſon ſee them, until publication paſs 
in the cauſe, conſiſtent with their oath. and the orders * 
rules of court. 

The commiſſion thus made up with the label 
therefrom, muſt be delivered by one of the commiſſioners 
perſonally into the hands of the Clerk in court, 
out the commiſſion, or his ops at his ſeat in the Six- 
clerk's office; or it may be delivered by one of the 
ating commiſſioners into the cuſtody of a careful porſon, 
with directions to carry and deliver the ſame into the hands 
of the Clerk in court perſonally, or of his agent at his 
ſeat in the Six-clerk's office, cautioning the perſon carry- 
ing the ſame to keep it very carefully and unopened ; and 
it would be alſo proper to apprize ſuch perſon of the oath 
which will be required of him, upon delivery of the com- 
miſſion, The Clerk in court making out the commiſſion, 
and to whom, it is directed to be delivered; as ſoon as 
the commiſſion arrives, and previous to its being Ber 
by him, takes the bearer (not being a commiſſioner in 
the commiſſion) to the fitting Mafter at the publick-office, 


or 
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or any other Maſter in his abſence, before whom the bearer 
muſt make oath, That he received the commiſſion from the 


Hand of one or more of the commiſſioners therein named, 


and that it has not been opened or altered ſince he ſo received 
& it. * is nen upon ee 
wn, i | 


8 8 t # Now: 1783, 1 the eath of Timothy Potton 
n | before E. Montague. 


The Clerk in court, or his agent from his ſeat in the 
Six-clerk's office, takes the commiſſion from the publick 
office and brings it to his ſeat in the Six-clerk's office 
and keeps it unopened until publication paſs in the cauſe, 
If a commiſſioner, brings the commiſſion, no oath is required 
of him, and the indorſement upon the commiſſion then i is, 


18 Nov. 1783, Received by the hands of John Radclife 
; Eſquire one of the commiſſioners. 


Five ſhillings is always allowed to the perſon bringing the 
commiſſion, or if the diſtance be conſiderable, a charge is 
made accordingly, and the full and reaſonable expence actually 
paid, is always allowed in taxing coſts. 

_ The plaintiff having regularly the carriage of the 
commiſſion, is to appoint the time and place of execut- 
ing it, but if the defendant ſuppoſes, that the plaintiff 
will make delay, in ſuch appointment, he may move for 
an order for a duplicate of the commiſſion. Caſes have 
been where the Maſter has appointed the time and place 
of executing it; however, if the officer appoints the time 
and place, yet the commiſſioners may agree to adjourn ; ; 
becauſe the appointment of the Maſter is only for opening 
the commiſſion, and therefore, if the commiſſioners agree, 
they have "notwithſtanding ſuch appointment, authority to 
make proper adjournments :. The fair examination by 


1 


— 


*2 Ch. Ca, 282. Prac. 1 91. 


com- 


Z 
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commiſſioners is not to adjourn without neceſſity becauſe © 


that would be to harrafs the defendarit by obliging him 
to travel from place to place to croſs- examine. The exa- 
mination ſhould be done, as far as it is poſſible, uno Xu z 
that there be as little PTE as Pee to ee, we 
depoſitions. 

Where an adjournment:i is FREY if any witneſſes be POY 


amined, the time when, and the place where, ſuch exami- 


nation was taken, ought to be deſcribed; and mentioned 
in the title of the reſpective depoſitions, and a memoran- 
dum or entry of ſuch adjournment made ' thereon; which 
the acting commiĩſſioners ſhould ſign; becauſe upon an 
indictment for perjury committed in depoſing falſely before 
commithoners, it ſeems eſſential to ſtate the time and place; 
for prims facee it * 2 a deat of the” 
depoſitions ĩimports. 

If the plaintiff or bi eee abuſe thi 
of the commiſſion by making unneceſſary. — 
or an irregular examination of witneſſes, that may intitle 
the defendant to a commiſſion of . ene 
riage of it. 154 
When due notice is given of executing A — 
and, at the day appointed, the commiſſion is opened, and 
nothing done thereon, and no adjournment made, the 
commiſſion, is loſt; except the other ſide agree to adjourn, 
or take freſh notice: but if the commiſſion be not opened; 
and he who has the carriage thereof give freſh notice, and 
then executes it; this is a ſufficient execution, unleſs in 
the mean while, the adverſe party has obtained and ſerved | 
an order to ſtay proceedin "gs, until the coſts of: the former 
day's. default be pa and that they are not paid . The 
reaſon of this rule ſeems to be, that the not adjourning is 
2 refuſal of the commiſſioners to act any further upon it : 


333 


ali. oath. 1 


— — 


* Prac. Reg. 87. 
A a far 


2 
- —— 
Wav 8 
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for though the court itſelf neyer adjourns, becauſe-it-is 
always open, yet the delegated power muſt adjourn, for 


that has no ſtanding and conſtant power, as the ſeal has; 
but their power ariſes from the words of the commiſſion, 


which are, quod mandamus, quod ad certos dies et locos, quos 
ad hos provideritis, teſtes predictos coram vobis venire faciatis et 


aduocatis *, So that if they do not provide time and place 
by an adjournment, they have no authority to act further 
by that commiſſion, for the delegated authority muſt pur- 
ſue the words of the commiſſion, or otherwiſe it will be 
conſtrued a refuſal to act. If they do not open the com- 
miſſion, their not acting at that time; will not be conſtrued 


as a refuſal to act; however, it will be conſidered as harafſ- 


ing the defendant, for which he may apply to the court, 
and obtain redreſs: and their not acting before the com- 
miſſion is opened, is not conſtrued to be a refuſal; becauſe 
they do not know, hat their eg is, erer a n. 


miſſion is opened. [7105 duni umtosd 2: 


Where only one commitioner on a fide meets, mad 5 
plaintiff's commiſſioner having the carriage of the com- 
miſſion, refuſes to act; the court will on motiom ſup- 
ported by affidavit of the facts; order the plaintiff to pay 
full: coſts,” to be taxed by a Maſter, if the parties: differ, | 
and renew the commiſſion at the plaintiff's expence+,”or 
at leaſt grant the defendant a new commiſſion, and give him 
the carriage of it. So when à commiſſion is loft, through 
the default of him who has the carriage of itt; of if due 
notice'be given, and one ſide proceeds and examines wit - 
neſſes, and the other ſide does not, but prays a new com- 
miſſion, if it be granted he ſhall bear all the charges of 
ſuch renewed commiſſion,” both in court, and in the coun- 
try, as well for the charge and entertainment of the other's 
— as of his own, alle the N ſide ſhall be 


— 


— 


* 1 Ps, Alm. 83. | + Ord. Canc. 108. 
I 3 Px. Alm, 62. 
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permitted to croſs-examine the witneſſes produced. by him 


that renews. the commiſſion. But if the other ſide will 


examine any other witneſs of his own, then he ſhall bear 
his own part of the charge, becauſe he has equal benefit 
by the examination of his own witneſſes; the charges 
abovementioned to be aſcertained by the oath of the party, 
before the Maſter, or of him who diſburſed the money for 
him. But he at whoſe inſtance a commiſſion to examine 
witneſſes after a former commiſſion executed, and returned, 
is once renewed, and he by whoſe default, or by default of 
his commiſſioners, a former commiſſion was not executed, 
and therefore is renewed, muſt. at his peril examine all 
his witneſſes upon ſuch commiſſion, or in court, by the 
end of the term wherein that renewed commiſſion is re- 
turnable, becauſe he cannot be. indulged i in a further * 
batory term *. 

If the . on both ſides attend the execution 
of the commiſſion, and the one. ſide examines, and the 
other ſide neither examines nor puts in interrogatories, he 
ſhall never afterwards examine, unleſs upon ſpecial order 
made upon good cauſe ſhewn 1. So when the defendant 
joins in commiſſion, and his commiſſioners do not attend, 
or if due notice be given, and one ſide proceeds and exa- 
mines his witneſſes, the other fide, if he does not examine, 
ſhall not have a new commiſfion. But if affidavit be 
made of ſome reaſonable cauſe of non-attendance, and that 
neither the party (who did not examine,) nor any for him, 
or by his direction, or knowledge, privity or conſent have 
ſcen, read, heard or been informed of the contents of the 
depoſitions taken, or any. part of them, nor willingly will 
lee, hear c, till he has examined, or until publication 
paſs, the court will grant him leave to examine. So upon 
an examination. in court before the Examiner, the court 


— —— _ — — —— —_ — — —— 


* Px. Alm. 17 Ord. Cane. 108. Prac. hee. 88. 
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upon a like affidavit will enlarge publication, or if publi- 
cation be actually paſſed upon the like affidavit, will give 
the party an opportunity of examining ®*. 

If a commiſſioner be examined as a witneſs, at the exe- 
cution of a commiſſion to examine witneſſes, he muſt be 
examined by the other commiſſioners, as well previous to 
bis acting as a commiſſioner, as alſo before any other wit- 
neſs be examined. After his examination he may join and 
proceed in the execution of the commiſſion with the other 
commiſſioners; for if other witneſſes be examined previous 
to the examination of a commiſſioner, and in the preſence 
of that commiſſioner, the examination under fuch circum- 
ſtances would be irregular, the commiſſioner having heard 
the former examination. The depoſition of a commiffioner 
who had fo acted, and was afterwards examined in court, 
| was ſuppreſſed upon motion . So if a clerk, who writes 
for the commiſſioners, be examined as a witneſs, his exa- 
mination muſt precede the examination of any other wit- 
neſs, except a commiſſioner under the ſame commiſſion x. 

If a plaintiff wants to examine a defendant as a witneſs, 
he muſt obtain an order by motion or petition in the uſual 
manner for that purpoſe ; this order is of courſe, and muſt 
be ſerved on the adverſe party's clerk in court, by leaving 
a true copy of ſuch order with the clerk in court perſonally, 
or with his agent at his ſeat in the Six-clerks office, ſhew- 
ing at the time of ſervice the original order paſſed and en- 
tered. - A defendant may obtain a like order to examine a 
co-defendant as a witneſs ; but all theſe orders proceed 
upon a ſuggeſtion, that the defendant is not concerned in 
point of intereſt in the matters in queſtion; and they are 
never granted without a clauſe of faving Juſt exception to 

the _ ſide, If wy exception to the evidence of the de- 


81 1 22 1 3 


14 1 iin. 3 4 


Prec. Ree, 88. Per. Rom. 130. 


+ 2 Cha, Ca. 70. It ſeems as if the SOUS cannot ——_ 
a fellow-commiſſioner under the ſame commiſſion to be examined as a 
avitneſs. 2 Roll. Rep. 90. 


t 1 Vern. 369. Gilb. Ch. 138. 


fendant 
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fendant as a witneſs, it muſt be made un 
cauſe. 

This order for examining 2 defendant as a witneſs, muſt 
be produced at the execution of the commiſſion, or at the 
Examiner's office, or wherever the examination is to be 
taken, when the defendant attends to be examined, without 
which he cannot be examined. For it is by virtue of that 
order, and the authority given to them by the court, the 
commiſſioners or examiners are empowered to examine a 
defendant, without the actual production of the original 
order regularly paſſed and entered, they muſt not preſume 
to examine a defendant. 

Upon a motion for leaye to examine after publication, 
upon making the uſual oath of not having ſcen the depo- 
ſitions, the Lord Keeper declared, that, in ſuch caſe, the 
other ſide ſhould be at liberty to examine at large, as well 
as croſs-examine the witneſſes produced by the party that 
made the motion (which was all he might do formerly,) and 
his reaſon was, that a crafty ſollicitor may lie an the lurch, 
and examine nothing till after publication is paſt ; and the 
other party may think himſelf ſecure, and ſo not examine 
to thoſe points, which he could otherwiſe have proved, in 
regard he finds his adverſary has not examined to thoſe 
matters. And when once publication is paſt, and the party 
that examined has ſeen his own depoſitions, then the ſide 
that lay ſtill, having tied up his adverſary, ſo that he can 
only croſs-examine the others witneſles, applies for an order 
upon the uſual affidavit to enlarge publication; and when 
he has got that order, then he comes in with a cloud of 
witneſſes. And although it may be thought hard that any 
one ſhould have liberty to examine after he has ſeen the de- 
poſitions, yet his Lordſhip thought i it a reaſonable penalty 
on ſuch as would not examine in time, or that thould lie 
on the catch, to take advantage of the other party, and 
ordered the regiſters to take notice of it as a fixt rule for 
the future, Michaelmas 1684. 1 Fern. 253. 


No 
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No- commiſſion to examine witneſſes can be executed in 
term time, without leave of the court, and to obviate all in- 
conveniencies which may eventually ariſe in the execution 
of a commiſſion, it ſeems adviſeable in all caſes, to ingraft 
upon: the application for a commiſſion to examine wit- 
neſſes in England or Wales, Leave to examine in term 
c time.” 

If a commiſſion becomes void by error of the clerk in 

making it, the coſts ſhall be borne by him, and that fide for 
whom it was taken out, or who had the carriage of it“. 
If any of the commiſſioners obſtruct the others in their 
examination, or examine irregularly, ſuch miſbehaviour, 
or what elſe is neceſſary to inform the court of, muſt be 
certified by the commiſſioners in the return of the commiſ- 
ſion without affidavit, becauſe, being officers of the court, 
they are allowed to certify; but it ſeems as if the party 
wiſhing to avail himſelf of ſuch certificate, muſt make an 
application, ſupported by affidavit, of the fact; otherwiſe 
the court will not take notice of the commiſſioners certifi- 
cate alone, becauſe they are appointed for another ene 
and are not to certify, but of neceſſity +. 


Where there is a diſagreement of the commiſlioners in 
the execution of the commiſſion, or where there is any 
other ſpecial cauſe that obſtructs the execution of it; the 
court will ſometimes ſend down an Examiner into the 
country t. 

A commiſſioner certifying falſely that a witneſs was exa- 
mined upon oath, and ſworn, who never was examined, is 
a great fault, and fineable ||. 


The acting commiſſioners are always allowed one guinea 
per diem during the execution of the commiſſion, excluſive 


” 7 
* #. Com, Sel. 30, + 6Gilb, Ch, 138. Prac. Rig. 92. Px. 
Alm. 23. Ca. 43.  Þ Com. Att. 433. Toth, 39. I Cre. 
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of every other expence incident thereto *; the clerks are in 
like manner intitled to half a guinea per diem. The expen- 
ces and charges of entertainment, and other matters, are 
borne by the parties joining in and attending the execution 
of the commiſſion. The expences of the witneſſes are al- 
ways to be paid by the party producing them +, before theß 
give evidence, if required. 

The expences of a commiſſion to examine witneſſes will 
be very diſproportionate, when one party examines twenty 
or thirty witneſſes, and the other party only half a dozen, 
the expence of keeping open the commiſſion for the exami- 
nation of ſo many witneſſes, becomes then very expenſive, 
and were thoſe expences to be borne equally, great hardſhip 
would be done to one of the parties. However, any diffi- 
culty of this nature may be obviated, by each party at the 
commencement, and during the execution of the commiſſion, 
keeping his reſpective commiſſioners, clerks and witneſſes 
ſeparate and apart from the others, and paying for their enter- 
tainment and charges only; and thus ſevering the general 
expence of the commiſſion, the enormous expence and ex- 
travagance of keeping open the commiſſion wantonly, or 
of examining - immaterial witneſſes, and by ſuch ſiniſter 
practices, protracting the execution of the commiſſion, at a 
very heavy, and, perhaps, ruinous expence, will be thrown 
upon the party who fo miſbehaves ; and this method ſeems 
adviſeable in all caſes where any ſuſpicions are 'entertained 
of ſuch conduct, A witneſs croſs-examined at the execu- 
tion of a commiſſion thus conducted, may be either at the 
joint expence of the parties examining him originally and 
croſs-examining. But if a party inſiſts upon croſs-examining 


— 


* A quantum meruit lies for ſerving as a commiſſioner upon a 
commiſſion to examine” witnefſes, though it was objected, he 
aQed by the command of the court, ſed non allocatur, becauſe he 
is appointed at the nomination of the party who ought to hay 
im, if he employs him. 1 Salt. 330. Carth. 208. Comb, 186 
+ Gilb, Ch. 128, 4s 


a Wite 


4 bo 4 \ — 
g 
2 
* Aa 
[4 * wt 
< v 
: 


360 Examination of /Cllitnelles. 


a witneſs (which he may do,) and needleſsly defers the croſs- 
examination, and detains the witneſs for ſeveral days for 
that purpoſe, the. party examining ſuch witneſs originally may 
pay the witneſs his expences and charges up to the conelu- 
ſion of his examination originally. The expences ef his de- 
tention for croſs-examination incurred afterwards, muſt be 
paid by the party detaining him for croſs-examination, - - - 
If a commiſſioner refuſe to fit, the ſuitor has no iy 


by action againſt him, and though perhaps his refuſal will 


be a contempt to the court, if without excuſe, yet doubt- 


leſs they will not puniſh the perſon for it, unleſs his reaſog- 
W 


All perſons who are good evidences at law, wee fo in 
uity. 
8 party himſelf, or his wiſe, his counſel, attorney, 
or ſolicitor, ſhall not be examined, unleſs upon ſpecial 
cauſe. + 
| Though an attorney or counſel may demur to being er- 
mined, yet he may conſent, and the court will hear his de- 
poſition t. 
rr 
court, the other ſide man cxoſs-excarnine. him reletive. to the 
ſame matter, but not as to any other points l. 

A clerk in court, or ſolicitor, 97 ea 
ing tranſactions antecedent to the commencement of the 
ſuit, and the ee Wen could not come to him as 
ſuch. | bid. 


No perſon is re from being examined, ave 


the profeſſion ;-as counſel, attorney, or ſollicitors, not an 


agent; for he may be only a ſteward: or ſervant. . bid. 
A clerk in court may be examined to prove a deed ; for a 
conveyancer may be examined. Ibid, 


ah * 
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A demurrer by a witneſs, for that he knows nothing, but 
what comes to his knowledge as clerk in court, or agent for 
defendant, in relation to the matters in queſtion in the cauſe, 


is not good; for it ought to conclude, that he knew nothing 
but by the information of his client. 76:4. 


A plaintiff cannot be a witneſs for another plaintiff, though 
he be but a truſtee 3 but the bill ſhould firft be diſmiſſed as 
to him . And if an order be obtained by ſurprize for any 
ſuch, it will be diſallowed 4. If a defendant has no inter- 
eſt, or diſclaims, or is only a truſtee, by order, he may 
be examined as a witneſs at the hearing, ſaving juſt ex- 
ceptions . 

If a witneſs demurs to an interrogatory, becauſe he has an 
intereſt, he ought to ſwear what intereſt |. 

The owner of lands in a pariſh, min mme en 
may be a witneſs in a ſuit for tithes in that pariſh g. 

The inhabitant of a pariſh where a modus is inſiſted on, is, 


primd facie, a bad witneſs, if he e no titheable land, 
he muſt ſhew it **. 


A commiſſion to examine witneſſes abroad 


With reſpect to the execution, requires all, or moſt of the 
formalities obſerved in the execution of a commiſſion to ex- 
amine witneſſes in England, the line of conduct in the preced- 
ing pages of this work laid down for the examination of wit- 
neſſes, within the juriſdiction of the court, is ſufficiently 
deſcriptive of the general mode of examining witneſſes. To 
avoid repetition, it will be enough, therefore, to obſerve ge- 
erally, that the ſame proceedings are to be had for the exa- 
mination of witneſſes by commiſſion, out of the juriſdiction 
of the court, as are uſually purſued i in the execution of the 
general inland commiſſions to examine witneſſes, with an ex- 
ception only of a few particulars, which the diſtance of place 
| W occaſions. 


1 Fern, 230. + 2 Cb. Ca, 80. t 2 Cb. Ca. 214. 
1 Vern. 230, || 2 Cb. Ca. 208. 5 Bunb.7. ** Bun. 40. 
| The 
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The reſidence of an adverſe party in England, creates an 
_ abſolute- impoſſibility of giving him ſuch notice of the time 
and place of execution of a commiſſion to examine wit- 
neſſes in parts beyond the ſeas, or out of the juriſdiction of 
the court, as would be eſſentially neceſſary to the regular ex- 
ecution of a commiſſion for the examination of witneſſes in 
England. From the impracticability of acting otherwiſe, 
ariſes the expediency of diſpenſing with that notice to a 
party joining in commiſſion, which is- eſſential to the regu- 
of an examination of witneſſes by commiſſion within 
the Juriſdiction of the court; for, were notice of time and 
place to be given to the party in England, the uncertainty 
of tranſmitting the commiſſion, with preciſion in point of 
time, by ſea or land, and other incidental circumſtances, 
which no foreſight could, in long voyages, by any poſſibility 
provide for, would render the examination of witneſſes be- 
you ſea very precarious, and, in many caſes, totally fruitleſs. 
otice therefore to the party of executing commiſſions of this 
nature is diſpenſed with ; the court from the emergency of 
the occaſion, ſubſtituting notice to the adverſe party's com- 
miffioners, or to his agent, in lieu of notice to the party 
himſelf, 

The order for the commiſſion (which in term-time 
ſhould always be applied for by motion, of which notice 
in writing, two days previous to the application, ſhould be 
given to the Clerk in court) uſually directs the adverſe 
_ party's Clerk in court in a limited time to join and ſtrike 
commiſſioners names, and to name an agent reſident. in 
the place where the commiſſion is to be executed, to whom 
notice of the execution of the commiſſion is to be given; 
and that ſervice of the notice upon ſuch agent be good 
ſervice upon the adverſe party, or in default of joining in 
commiſſion, or naming an agent, the commiſſion to iſſue 
ex parte. 

Sometimes the order does not direct the adverſe party 
to name an agent; in ſuch caſe, it ſeems neceſſary that 
the party applying for the commiſſion ſhould make a ſub- 
ſequent application by motion or petition for an order gr 
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of courſe, that ſuch party may be at liberty to ſerve any one 
or two of the adverſe party's commiſſioners with notice of the 
execution of the commiſſion . And if a proviſional clauſe 
of this nature were ingrafted upon the order, where ſervice 
of notice is directed upon an agent, to be named by the ad- 
verſe party, it would obviate any N in caſe of death 
or abſence of that agent. 

It may not be a needleſs precaution here to obſerve, that if 
ſkins of parchment ſufficient for ingroſſing the depoſitions, 
were ſent with a commiſſion to examine witneſſes abroad, 
they would fave much trouble. 

A commiſſion being granted to examine witneſſes at 
Algiers, the plaintiff died before the execution of the com- 
miſſion, by which the ſuit abated ; but two witneſſes were 
examined there before notice of the plaintiffs death, one 
of whom had died ſince his examination. Lord Chancel- 
lor held, that although in ſtrictneſs, there was an abate- 
ment of the ſuit by the death of the plaintiff, and no ſuch 
cauſe in M, as that in which the witneſſes had been exa- 
mined, yet it being in a Court of Equity, and where the 
commiſſioners and witneſſes had no notice of the plain- 
tiff's death, it could not in reaſon or juſtice, affect the 
validity of the depoſitions; which were therefore allowed 
to ſtand in toto, as well with regard to the witneſs then 
living, as to the witneſs that was dead. Thompſon's Caſe. 
3 Wis. 195. 

Before we conclude this general head of examination 
of witneſſes, it will be proper to conſider, as far as may 
be conſiſtent with the ſcheme of this work, the incidents 
which may eventually attend the execution of a commiſ- 
ſion for the examination of witneſſes abroad. Foreign 
contracts between merchant and merchant, ariſing from 
the commercial intercourſe of this country with diſtant 
nations, whoſe inhabitants profeſs the Mabomedan, Gentoo, 
or other religious tenets, and the policy of extended 
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commerce ex neceſſitate rei, induce a diſpenſation with the 
uſual and common form of oath adminiſtered to witneſſes 
of the Chriſtian faith. Foreigners entertaining notions of 
religion contrary to the Chriſtian faith, are frequently ex- 
amined by commiſſioners in the moſt ſakemn manner, ac- 
cording to. the cuſtoms of their own country, and the de- 
poſitions ſo taken, after great argument, and ſerious conſi- 
deration and deliberation, have been held to be valid. How- 
ever, the court ex abundanti cautela requires, that the act- 
ing commiſſioners ſhould certify in writing, in what manner 
witneſſes not of the Chriſtian perſuaſion were examined, at 
the execution of the commiſſion, as in the caſe of Onicheend 
v. Barker *. 

The commiſſioners e that among other wit- 
neſſes for the plaintiff, they had examined Ramkinſenſſeat and 
Ramgchburneucaberage, and ſeveral others, ſubjects of the Great 
Mogul, being perſons who profeſs the Gentoo religion, 
and that they were ſolemnly ſworn in the following manner, 
VIZ. 


« The ſeveral perſons being before us, with a Bra- 
« min or Prieſt of the Gentoo religion, the oath pre- 
“ ſcribed to be taken by the witneſſes was interpreted 
< to each witneſs reſpeCtively ; after which they did 
6 ſeverally with their hands touch the foot of the Bra- 
« minor Prieſt of the Gentoo religion. Being alſo be- 
& fore us with another Bramin or Prieſt of the ſame 
religion, the oath preſcribed to be taken by the wit- 
« neſſes was interpreted to them; after which Neen- 
« deram Surmab being himſelf a Prieſt, did touch 
„ the hand of the Bramin, the ſame being the uſual 
« and moſt folemn form, in which oaths are moſt 

“ uſually adminiſtred to witneſſes who profeſs the 
«© Gentoo religion, and the ſame manner in which oaths 
&« are uſually adminiſtred to ſuch witneſſes in the courts 
“ of juſtice, created by letters patent of the late king 
at Calcutta,” 


* 1 Atk. 21. 
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The court 'of Chancery in its primeval inſtitution 
participated much of the practice uſed in the Civil law. 
The Civilians had a manner of examining / witneſſes in 

rei memoriam, which was two-fold; either the 
common examination, or in maliori form. The com- 
mon examination was, where the witneſſes were very eld 
and infirm, ſick, in danger of death, or were going into 


diſtant countries, In this caſe, it was uſual to file a libel, 


and without ſtaying for the litis conteflatio, tlie actor exa- 
mined his witneſſes immediately, giving notice, if it were 
poſlible, to the other ſide, of the time and place of the exa- 
mination, that he might come and croſs-examine ſuch wit- 
nelles, if he thought fit; and theſe depoſitions ſtood good, in 
caſe the witneſs died, or went abroad: but the actor was 
obliged edere actionem within a year, otherwiſe the depoſiti- 
ons went for nothing. If the witneſſes lived, or did not go 
abroad into diſtant countries, then they were to be 2 
poſt litem contęſtatam . | 


The examination in perpetuam rei memoriam in meliori 
forma was ad tranſumenda inſtrumenta; and, in this caſe 
there muſt have been a litis conteſtatio before the examinati- 
on, becauſe there was no need of fo much celerity i in proving 
the inſtruments, as there was, where the witneſſes were 
likely to die, or were going into remote parts; in theſe cafes 
the actor was not bound to proceed in any action, upon theſe 
inſtruments within a year. But in both caſes, it ſeems, that 
publicatio teſtium was, when the judgment was begun before 
„ 
conteſtatios. 174157 


The Examination in perpetuam rei memoriam in ien 
ferm — is adopted by the court of Chancery to perpetuate 
teſtimony to a diſputable fact, the witneſſes to which are 
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old * and infirm, in danger of dying, about to depart 
the kingdom, it is therefore very uſual to file a bill to per- 
petuate the teſtimony of ſuch witneſſes, although no ſuit 
is depending: for it may be a man's antagoniſt only waits 
for the death of ſome of them to begin his ſuit. As where 
a bond has been entered into, upon an uſurious contract, 
the proof whereof lies in the evidence of a' witneſs cir- 
cumſtanced as before mentioned 4. So if a material fact 
lies in the knowledge of one witneſs, to which fact no 
other perſon is privy ; although the witneſs be neither old, 
infirm, likely to die, or going beyond ſea f it ſhould ſeem 
the teſtimony · of ſuch a witneſs, might be perpetuated by a 
ſuit inſtituted for that purpoſe. But this ſpecies of examina- 
tion is moſt frequent when lands are deviſed by will away 
from an heir at law; the deviſee in order to perpetuate the 
teſtimony of the witneſſes to ſuch will, exhibits a bill in 
Chancery againſt the heir, and ſets forth the will verbatim, 
ſuggeſting that the heir is inclined to diſpute it's validity, 
and then, the defendant having anſwered, they proceed to 
iſſue as in other caſes, and examine witneſſes to the will, 
and paſs publication: after which the cauſe is at an end, 
without proceeding to any decree, no relief being prayed by 
the bill F; This is n, what is meant by proving a 
will in Chancery. 

The mode of examination is preciſely the ſame, as in 
ordinary caſes, either in Court, at the Examiner's office, 
or by commiſſion where the witneſſes live in the country, 

or beyond ſea. | 

The Court of Chancery n petitions to perpe- 
tuate teſtimony of witneſſes at an early period; the pe- 
tition which afterwards aſſumed the ordinary appellation of 
bill, ſeems to have been framed in manner and ſubſtance 


— _ — 


* A witneſs aged 70 years will be ordered, as of courſe, to be 
examined de bene eſſe upon motion or petition ſupported by affida- 
vit thereof. 

+ 1 Ath, 450. 13 Wis. 77. Moſ. 389. 5 1 Px, Alm. 27. 
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ſimilar to the preſent form, with this diſtinction only, that 
anciently, the practice was in the bill to pray proceſs. of 
Subpana, ſpecially requiring the defendant, in fourteen 
days, to appear and ſhew cauſe why the plaintiff ſhould 
not examine his witneſſes, and e publiſh their 
depoſitions, according to the rules and orders of the Court. 
And the practice was, for the defendant to appear and ſhew 
cauſe by way of plea or otherwiſe , or in default the plain- 
tiff proceeded to examine his witnelles, whoſe teſtimony was 
thereby preſerved and perpetuated. For the better regulati- 
on of the examination of witneſſes in perpetuam rei memoriam, 
Sir Nicholas Bacon, Lord . . 3 Elix. made the fol- 
lowing orders, vix. | 

1+ The commiſſioners ſhall examine no nee but ſuch 
as are aged or impotent. 

2. The complainants, or party who ſueth forth the com- 
miſſion, ſhall give warning or notice, by precept, from the 
commiſſioners, unto the party that ſnould take prejudice by 
this examination, by the ſpace of fourteen days at the leaſt, of 
the time and place, when and where engl ſaid n 
will ſit upon this commiſſion. 15 

3. And the ſame warning being fo given, the 2 
ſioners are to be ſatisfied by the oath of the party complai- 
nant, or ſome other credible perſon, that warning is given 
accordingly, before bend ſhall procend to the execution of the 
commiſſion, - 

4. If the party advarkant or abi can ſhew before 
the commiſſioners good cauſe of exception, either againſt 
the witneſſes produced by the complainant, or any of them, 
or againſt the commiſſioners themſelves, or otherwiſe, - 
then they ſhall ceaſe and forbear any further execution 
of the ſaid commiſſion ; and the commiſſioners ſhall certify 
and return the faid cauſes and * up with the ſaid 
commithon. | 
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5. But if the party adverſant cannot ſhew: ſufficient cauſe 
as aforeſaid, then the commiſſioners ſhall proceed to the exa- 
mination of witneſſes, and the party adverſant or defendant 


ſhall have liberty to join in the examination of the ſame wits 


neſſes, or of any other, upon interrogatories on his honey: if 
he think good. 5 
656. And if the defendant do not appear, they are likewiſe to 
certify and return whether affidavit were made of the giving 
of warning by precept as aforeſaid or not. 
Note, the foregoing are to be obſerved where the commiſſion 
s ex parte querentis only, and are to be ingroſſed on 
' parchment, and ſubſcribed with the hand of the Regiſter, 
and to be annexed to every of the ſaid commiſſions, but not 
otherwiſe. For if the I Join, then theſe n 
Hall not need. 
7. That the commiſſioners names be ſpecially affigned by 
the Lord Keeper or Lord Chancellor, Pro tempore. 
The Subpæœna, in perpetuam rei memoriam, being _ 
as above orders of Lord Bacon are en er | 


The examination of witneſſes de 1 3 the Conn 
of Chancery is analogous to the common examination of 
the Civilians. The examination of a witneſs before iſſue 


Joined, occaſioned by a contempt of the party in not an- 


ſwering, and thereby preventing the joining of iſſue; or 
where there is danger of loſing the teſtimony of witneſſes, 
in cafe of death, 'by reaſon of ſickneſs, or age *, or their 


departure from the kingdom , in any of theſe prediea- 


_— the examination-of a witneſs in faid-to be: de Jens | 


Ld 
| og] — 


*. A Chas aged 70 years, will be ordered of courle to * exa· 
mincd de bene eſſe upon motion or petition; grounded on an affida- 
vit of the age. 

+ Plaintiff ſhall not have leave to examine witneſſes de Bene eſſe, 
becauſe they are going ro the Eaft Indies, if they are his ſervants, 
and he might keep ihe at home. In Scacc, Bunb. 320. 
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eſſe, or upon condition that if the witneſs die, or be not 


— examined in chief, in ſuch caſe, and ſuch 
ſuch caſe. only, the depaſition ſo taken before iſſue joined 
ſhall. be valid. The examination of a witneſs de, bene ge 
may. he incidental to every ſuit in the progreſs of it; whereas 
the examination in perpetuam rei memoriam is the fruit of a 
ſuit inſtituted for that particular , purpoſe 3 and herein 
ſeems to.be the emphatical diſtinction between an examina- 


tion in perpetuam rei-memeriam, and an examination of a 


witneſs de hene «ſe though the examination de bene eſſe may 


eventually be i in per petuam rei memoriam, if the witneſs ſo 
examined die before he de examined in chief. 
. The, order to examine witneſſes de beng ofſe gives liberty 


to examine ſuch and ſuch witneſſes nominatim, . This or- 
der is to be conſtrued ftritly, and authorizes the exami- 


nation only of the perſons named therein. The exami- 
nation is taken in the fame manner as the examination of a 


witneſs in chief, either at the Examiner s office, by producing 


the order to the Examiner; or by commiſſion in the country, 


for the purpoſe of examining the witneſſes named in the or- 
der, in excluſion to all others. All the formalities. of notice, 


&c. uſed in the examination of witneſſes, in chief, muſt 
be complied. ith in the, 6xaminarien. de. 


- The Examination 72 wines vivd ve at the 
5 A ee * 


0 „ SANE, when deeds, writings, or other docu- 


ments eſſential to the Julie of the cauſe have been 


neglected to be proved, before publication has paſſed in 


the ſuit: or where the plaintiff finding ſufficient matter 


confeſſed in the defendant's anſwer to ground a decree 
upon, proceeds to a hearing of the cauſe upon bill and 


anſwer '6nly. The defendant's anſwer” in ſuch caſe, being 
taken as true in every point, no examination of wit- 


neſſes is requiſite ; the proof therefore of deeds, letters, &c. 


20 MAD; muſt 
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muſt be by witneſſes viv4 voce, at the hearing of the cauſe, 
The utmoſt latitude the court have taken in this, is to allow | 
tze proving of exhibits, viva voce at the hearing, but not 
do let in other examinations: and this is allowed only where 
the application is by the party who is to make uſe of the ex- 
hibits. There never was a cafe where it was allowed on 
the application of the contrary party“; for it ſhould ſeem, 
that the execution only of deeds +, the mere ſigning of a 
receipt or acquittance, the hand-writing only of letters, 
&c. can be proved by witneſſes, viva voce, at the hearing, 
A witneſs cannot be admitted, viva voce, to prove the 
hand- writing of a ſubſcribing witneſs to a deed, where all 
the ſubſcribing witneſſes are dead f. And in the caſe of a 
will, vivã voce evidence to the execution, cannot be let in 
at the hearing, becauſe the due execution may come into 
queſtion, which cannot be examined to ore tenui, NG 
ing of the cauſe 9. 

To authoriſe the examination of a witneſs, TY voce, 
to prove an exhibit at the hearing of a cauſe, an order 
- muſt be previouſly obtained for that purpoſe; this order is 
to be procured by motion, in court, or petition to the 
Maſter of the Rolls, praying leave to examine a witneſs 
or witneſſes viva voce, at the hearing of the cauſe, | to prove 
the ſigning of an account by the defendant (or the execution 
of certain . deeds, c. deſcribing them) which is always 
ordered, as of courſe, ſaving all juſt exceptions. The 
counſel's brief, or the petition anſwered, being left at the 
Regiſter- office, and the order thereon being drawn up, 
paſſed, and entered at the ſame office, a copy thereof, two 
days previous to the hearing of the cauſe, muſt be ſerved 

upon the adverſe Clerk in court, by . a true copy 
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2 Mos. 381. Gilb. Ch. 142. + 1 Ak. 445. | 
© But in ſuch caſe the court will give leave to examine in the 
office, to prove the deed, — nu 9 has paſſed. 0 
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of ſuch order with him perſonally, or with his agent at his 
ſeat in the Six-clerks office, ſhewing at the time of ſervice, 
the original order paſſed and entered. 

When the cauſe is called on, and the deed, &c, required 
to be proved ; the original order, the deed, or other exhibit 
mentioned and deſcribed in the order, together with the wit- 
neſs to prove the fame, muſt be produced to the regiſter in 
court, who will adminiſter the uſual oath, and examine the 
witneſs to the execution, &c. after which the deed may be 
read in evidence in the cauſe. | 

It may not be unneceſſary to obſerve that no deed c. 
but that mentioned and «deſcribed in the order can be thus 
proved at the hearing: nor can any deed, &c. be read, al- 
though it has been proved, if there be not an indorſement 
thereon ſigned by the commiſſioners or examiners, certifying 
the production and-proot. thensof before them: een 
deed c. be proved, viv voce. 

The attendance of re 8 
Sc. viud voce, at the hearing of a cauſe, may be inforced by 
proceſs of Subpœna. To obtain which it ſeems an, order 
ſhould be procured by motion in court, or petition to the 
Maſter of the Rolls, as of courſe; for without an order, 
the Subjarna cannot be obtained from the Subparn-offce The 
counſel's brieff, or the petition as anſwered, muſt be left at 
the Regiſter office, and the order drawn up, paſſed, and en- 
tered there. The order is to be produced at the Subpæna- 
office, when the præcipe for the writ is CAC au co 
nan ˙ dingesc och | 


Subpana Thomas Harwood to appear in ge 
returnable 23d. January to teſtify viva voce, in court 
according to an order of court for Geoffrey Stradling. 

Forreſt Solicitor, teſted 2 January, 1783. 


G a day certain, as well 
out of, as in term, purſuant to the order. 
The body of the writ is Pg eee 
a Subpang to teſtify before the examiner, 
B b 2 The 
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The B N expreſſes the purpoſe for 0 Which it 
iſſues, in the following words, * N 


'By order of Court to nes es ts (aur fr 
Geoff) Stradling. oli 


Label, Thomas Harwood ts apps in Chaney ants. 


able 23d. January, to teftify viva voce, in court acer. 
ing to n erder cu fir” Geoffrey Semen 


The expence of this Blbpatns at tbe office is Grerthillngs, | 


if one or two defendants, and five ſhillings and fixpence for 
three defendants, and no more than % N eee 
one Subpana. 

The return of this e be eh Abr 
the cauſe is ſet down to be heard. The Subpœna to hear 
judgment will ſufficiently aſcertain that time; and this 
proceſs to teſtify ſhould not be applied for until the Subpœna 
to hear judgment is ſerved, and the day for hearing exactiy 
known. And it ſhould ſeem as if this Subpœna ſhould be 

applied for, upon the foot of an order to examine vivd voce, 


at the hearing; or that it ſhould be . 


plication for an order to that effect. 

A Subpamna to teſtify vivs-$uce.a2 the: belag uf — 
requires the ſame perſonal “ ſervice as a Subpana, to teſtify 
in other cafes 3 every circumſtance to be obſerved: in ſerving 
the latter may be incidental to the former, ſuch as a tender 
or payment of /# ufficient money to bear a witneſs's + expences, 
| ſervice a reaſonable time before the day to appear and give 
evidence, ct. But without the order to examine ©v4 voce 
a witneſs attending purſuant to a Subpæna to teſtify vi vd voce 
cannot be examined; and therefore it ſhould. ſeem that an 


application to examine viv voce ſhould accompany. or pre- 
coal an Nee for an _ to teſtify viva voce. 
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or in“ Mo che (the ſuit of the King ; ; theſe are good 


Examination of Mitneſles. 
Mee Nee ie the. credit of a. 
09148 ach alregdy examined, \, . © 


Was. pradlifed, among the civilians, who, it in the pro- 
oreſs of a ſuit allowe J three: probatory terms, or dila- 
Crna In * firſt probatory term, the plaintiff and 

were to, produce. their firſt, ſet of witneſſes ; in 
e ſecond, hey were to 55 wie 15 65 9, Her credit, 
n ps hor fling; din BE rey 
term they were to reſtore the ! eredtt ir om wit- 
nefſest, and here the exami non ſed, maxim being 


* 


60 In teftem tefles, a jn bus fd non det wird 1 


The Court or in its primeval inflitation adopt- 
ed nearly the ſame Go Practice which the" civilians 
had previouſly — "The. examination of witneſſes 
therefore. in both Courts de {6 much alike, as | ſeathtly” to 
admit of à diſtinction; ace ven 7 47 e fe 


may juſtly be termed * 2, Aion without a eſſential 
Sta 


All witneſſes of whatever 3 or country, who have 
the uſe of their reaſon, and ate not infidels, are to be receiv- 
ed and examined, eech ſuch as are infamous or intereſted in 
the event of the ſuit . benim 

Infamous" perſons are Tat 4s" may be objected to propter 
deliftum, a8 an attainder, judgment or conviction of trea- 


ſon,” felony, © piracy, premunire, petty. larceny, 
Wah e for giving a' falſe 9228. 
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cauſes of exception to 4 Witneſs while they continue in 


force f. *86 if à man has had an infamous 


and has 33 offence wen coti- 
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trary to the faith, credit, and tri | 
formerly, he cannot be a witneſs in any catiſe : for it has been 
recently determined upon ſolemn argument, that it is the 
crime that creates the infamy, and takes away. ; a 3 teſti- 
mony, and net the puniſhment for it s 

Intereſted witneſſes may be examined upon a voir dire, at 


2 a general examination of witneſſes, if ſuſpected, to be ſe- 


"TE 
y 


| cretly concerned in the event of the cauſe, or their intereſt 


may be proved after publication, by examination, which laſt 


is the only x method of ſupporting 4 objection to the former 


claſs, for no "man is to be examined to prove his oun 
infamy+, ETA 
At A, {and the 1. f be is the tame boch in law 
and in equity) exceptions to witneſſes ſeem to be reducible 
into two Kinds, firſt, exceptions to the credit of the witneſs, 
which do not at all diſable him from being ſworn, but yet may 
blemiſh, the credibility, of his teſtimony. Secondly, excep- 
tions to, the competency of the witneſs, which exclude: him 
from giving bis teſtimony. at law; but in equity do nat 
prevent him being nen and of theſe ane 


judge . 


When publication has paſſed, and the depoſitions are co- 
pied and delivered out, if either party conceive; the evidence 
of ſome of the witneſſes examined for the adyerſe party, falls 


within any of the predicaments before: mentioned, the-plain- 


of any of. the witneſſes examined; and if their teſtimony be 
diſcredited, or their i incompetency een proved, the de- 
poſitions of thoſe witneſſes ſo impeached, n vol do —þ 
mitted to he read in court at the hearing. 7 

The, Jeading ſtep towards an inquiry of this nature. is 
the preparing and filing objections or articles in the Ex- | 
aminer's office, if the depoſitions impeached be taken in 
town, or in the Six-dlerks 3 when the depoſition is 
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tacen by commiſſion; and in either caſe be objecllons or 
articles properly ingrofſed ſhould be annexed to the de- 
poſitions in the reſpective. offices where the depoſitions 
are filed; though it ſhould ſeem, if the depoſition objected 
to, be taken by commiſſtun, and the examination of the 
witneſſes to the credit or competency be in town, the-articles 
ſhould: be filed;=az well in the Examiner's office, as in the 
unn yer depoſitions us and ſo 
7 converſe * CAE WAX 9892 $a Dein b by 
Theſe artieles ſhould kate the ſubſtance of Wi 
to the eredit or competency"mof the witneſs whoſe: — 
is impeachedi A witneſs may be examined as to his intereſt 
in the event of the ſuit upon a voir dire, at the time of his 
examination HH chief, be it lat the Examiner's office, or by 
commiſſion, and that ſeems the proper ſtage, wherein ſuch 
an inquiry ihould Be made if I perſdni to be enhHMined previ- 
ous there t is ſuſpected to have been tampered with. How- 
ever, were it he party is not remedileſs, he may 
exhibit articles or objections, and therein afſign an intereſt 
ariſing in ſome ſhape to the withieſs? as a cauſe why his teſti- 
mony ſhould not be read: che proceedings upon thoſe articles 
would be the nme nnn nnn 
dicament. | 
— 5 * i e G 03/513 HHH eh 0 8 $8 
The articles may be in the; following Paints y =... 5 
groſſed upon parchment with an half crown ſtamp, the Ex- 
aminer or Uri in court, with:whom the articles are left to 
be filed, Will ern ebene impaached, * 
anne ae N — ** 
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. Article, ie N Geoffrey Seradiing complainant in 
e now dependings and at Iſus in the High 
"Court of Chancery, iuherein the ſaid fey Strad- 
ling is. complainant, and William Stiles defendant to 
diſcredit. the teſtimony of George Thomas, Edmund 
Ayliffe, and Chriſtopher Atkinſon, three. witneſſes 
_ examined. before John Toy Ow aue the exa- 


181 \ miner 
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miners of the r and: bebolf<bf the 
Fit nd. od -bigght bellow nt yhaqum PMA 
29 97 uw ano duni Dcil g! 9713. fi 2001210! 
py The \ſeid Geoffrey > oP LLC Wi) 
2 ſaid George Thomas hath fince his anamina - 
tien in the ſaid craufey' stoned and acknowledged that 
beo is ta;feceive. or be paid. Aud alſo that ib dati ene 
* A confiderable rewards; grataity, -recompenies #allow-' 
ance from the ſaid defendant, in caſe the ſaid defendant . 
recovers inthe faid aduje;) on te ſaid . 
0 es \favour- And George Themas is 
23 to tn vente the faid auſe,' 31 4389 11 21 
id % amis alt 2 ions Ne it ods. to taxes ve 
: 9d. De. ſaid. Geoffrey, $rradling, vb gharge and. allege, 
-1 «tht the (1d Edmund Aylifte, Chriſtopher Atkinſon 
2 191 and, Japhet. Crogkes are per erſons of ba: marelse.,a dof 
10:4 evit fame and charac tor und that theygre generally le. 
„ afiuttd; and efleemed ſo-to.be, And that the, ſaid Edmund. 
* e Chriſtopher, Atkinſon ,ang Japbet. Crooke, 
ere pur ſons. wha have.ne:x4gard to the, naturs or, drift. 
Kaen: of ar gelbe Abt er they cr Gees m ine 
x e we wot. i. he 12644407 ie 2114 gd iu 
re et: - £15701 618 
| The title of e be varied, if the depoſ- 
tions are taken of contralfſiong! tas, 2d 26a eee 
fr ras! 197919, Had ag dire. 2n2radowy , botiong 
Seele abit by Geoffrey Stradlingi complainants: in a: 
c ' tertany cauſe dipentmg; Hy 6b ae 
of Chancery, wherein tbe ſaid 
pr ori and, William Stiles defendant to di = 
Be”. oftimany ar. Ohrfttopher Ackinior. ana! 
Woke b Wire er ccamine V frrux v — 
_ — 25 Mea ont \o bw a . ee Warne, 
1 "aid other's dire ta 7 examindRνν of Witneſſes in 
the "faid cauſe." | rnd mbar rogalbries \exhibited 
Wan 8 them forth pi And ubich itneſſes 
were bramineli in the" iBtakſe;' v * behalf 
Ny of the ſaid defendant. ** 


Examination of Witneſſes. % 


procured from the Examiner, or the Six-clerk, with whom 
they are filed; the court upon application by motion or 
ition of courſe grounded, upan the, certificate will give 
= to the party applying * ke witneſles thereon, 
and a commiſſion to examine witneſſes in the ..c 
The order Weir drawn up, baſed, "oi Sieges n the 8 
gifter's office {the Tbunfe!'s' brief" er the petition ts 
being previodity left were for dit purpoſe,)' a-copy therbof 
muſt be ſ(etvedupbri the adverfE' Clerk in court; Fe end 
or left” with his agefit ar lis ſeat int dite Six-clerkkt 6ffice;' 
ſhewing at "the time of ſervice” the original order -pallt# 
ahd entered. And a" copy im Ne mafiner muſt be ſervech 
upon che 'Exiittirier}*if che "exititiitnatipn” to the Efedt BE 
in town, for “ the Examiner cannot examine any WitheſR# 
« to invalidate the teſtimony of any witneſſes, but by 
« ſpecial order of the couttgi»qvhich- is ſpatingly to be 
“ granted; and upon exceptions Hed with \ tha: Examiner 
without fee, and notice thereof given to ah adverſe 
party, or his Clerk in court, icgether wich copy t 
<« the ſaid exceptions, the charge of the party ſo exa- 
mining . % 9419 ve 
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The adverſe party whoſe intereſt it is to ſuppaxt 
Gedigngh. hi: i ages. aT, ming eff, A 


WH, ai dak ont b f z e t „lade eb urin nale 


Croſs-xamining a witurſs, "by. 0g fide if e 


tending =_ merits, makes. mda god. witpels fox the 
other fl e otherwiſe liable” to an "exception, 
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FP an at Don by: the officer, in whoſe cuſtody 
1 the, depoſitions of, witneſſes. in a cauſe are Jodged. 

in 2, publiſhing or making known the contents. of 


$44 S453 


* 
tions, by. making copies thereof for the, parties to > the, 


I have taken at the execution of the. commiſſion, or the 
officers.at the Examiner's office, ſo that they may declare 
freely, and without Se what they, know dare 
ſuch matter. 2 TID 163 7: NA 203 22:36t 1 1 
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1 to produce 
witheſſes, "which is uſed to f ve the other parties notice to, 
Saane. "After that is expired the Hine party, if he 

„ thiy enter andther rule to paſs: pubReatiot, a 
expiration whereof publication 'will paſs, umleſs en- 
hay: order, which may be obtained bY" riiotion or 
as 828i}, © 1135 ; 


JOE 1 nr B Ar. bs oi \ 


B rar, v ner ue given. to paß p pe ? awd 
afterwards before the rule is expired, the ſame is enlarged 
for a" Ceftzin time 'by's _ When the” Hine" Timited by 
the order K expi | Ry Alt © quence be 
By cons, which may « e but de _— bs 

in the. Houſe-book in the Bin- 


office. 
After witneſſes are examined in court, there ſhall be 
two: rules only given for publication; viz; an ordi- 
nary 


Tg 21 AYP 


ſhould not paſs. And upon the return of a. commiſſion; one 
rule only to be given, within which time, if the other fide do 
not ſhew unto the court, RN} contrary, publi- 
cation ſhall paſs accordingly *, xt Tras 

And when both plaintiff and defendant have. examined 
ſuch witneſſes as they think proper, and are ready to go to 
hearing, the Clerks in court for each party to the ſuit may 
paſs publication by 'conſent, which is by: ſubſcribing 
their names reſpectively to a conſent in g in the Houſe- 
book, in the Six-clerks office, 7 — to bè given 
in the cauſe ought regularly to be entered, and thereupon 
publication forthwith paſſes. 

All rules Expire that day ſe'enight, from the e y on 
which they are entered. Theſe , rules muſt be Ehtered 
in the Houſe-book irf the Six-elerks office in that diviſion 
where the cauſe originally began, (although the Clerk in 
court who enters the rule ſhould be of another diviſion.) 
The rules may be entered any day in term, provided they 
be entered eight days before the expiration of the rm, 
otherwiſe \they” muſt be entered in the enſuing term. 
The rules are uritten in the Houſe-book of the. Bir- Gerks 
office in the following form, and à copy thereof is tran- 
ſeribed into the Rule-book of the Clerk in court, enter- 
ing the rule The ſworn | Clerk's Riile-book is tuen t> 
the'Regiſter-office to be entered ;* the Regiſter mürks 
entry, by ſetting his initials againſt che rule in the margin 


of che e cunning eee 
to him. The Clerk in court entering the rules, gi 


note in writing to che adverſe Clerk in court, '6f ch rule 
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eee dy it bebe the den (or plain- 
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5 2 20 Nov. 1783. 
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8 4 tay i s given to the defendant (or plain- 
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as. he. -- _ W751 for paſſing publication upon a joint 
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, Crete Clerk for plaintiff.” 


4 . . . © * 1 , 
NOVI 15/358 to of Gino! 


vor h bobi song „re: n:; eb vio 151930 Nov. 1783. 
eff] — bee that publication da forthwith paſo. 
£1192 N aq „ 591-9 Nicholls Cleri for plaintiff. 
Smich. od. nt er- pen men" 
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The cauſe being at due by Subparna,. r appearance grati 
t9 geigin, either party, plaintiff or,defendant may give theſe 
rules ;,but it ſeems as. if a. defendant ſhould. wait the term ip 
Mich he appears to rejoin, before he, gives. the ordinary rule 
FA long» the;;gther, rules, he, may give pare paſſi 
the plaintiff. ng 2220; n eat) off 3 tit, of 
ol e! relpeQivs, rules before mentioned muſt, be; given 
where witneſles are examined in court, or en porte by 
commiſſion; it ſeems proper to give rules to produce wit- 
neffts; and pafr publication, where no witneffes are exa- 
mined on either ſide, to- fee n Nur 


eee Agt nt hν. 
oy * N. H. Cb. 16, 19. Prat. Reg. 298. 


When 


When any 6f the depoſitions are taken by the Emi 
ner, a copy of the rule to paſs publicatioh, or a copy U 
the order to enlarge it, ſhould be ſerved upon him,” zer his 
deputy at the Examiner's office, as well to authoriſe" the 
Examiner to give out copies of the depoſitions,” "and" to 
preclude any further examination, in caſe 'a party wants 
to ſpeed his cauſe on to a hearing, as alſo to prevent 
the Examiner delivering out copies of the depoſitions 
when a party has any more witneſſes to examine For 
otherwiſe, the Examiner after the expiration of the rule or 
order, at the requeſt of either party, muſt paſs publication 
by delivering out copies of the depoſitions : And in ftrift- 

neſs, the Examiner or Clerk in court, in whoſe” cuſtody 
the depoſitions are, would be obliged to paſs publication, 
and deliver out copies of the depoſitions, upon the requeſt 
of an adverſe party, unleſs on or before the day, on which 
the rule, or order, to paſs publication expired; an order 
ſhould have been obtained, and a copy of the order paſſed 
and entered, ſhould have been ſerved upon the adverſe 
Clerk in court, and alſo upon the Examiner. It ſhould ſeem 
upon a refuſal of the Examiner, or Clerk in court to paſs 
publication by delivering out copies of the depoſitions to a 
party applying for them, after ſervice of a copy of the rule 
or order whereby publication paſſes, and after the day for 
paſſing publication has expired, upon motion in court ſup- 
ported by an affidavit of ſervice, of the rule or order whereby 
publication paſſes, and of a demand and refuſal by the 
Examiner, to publiſh the depoſitions the day after publi- 
cation paſſes, (no order further enlarging publication being 
ſerved in the mean time,) the court would make an order 
upon the Examiner to publiſh and give out copies of the 
depoſitions, and very poffibly, would expect from him fome 
excuſe, accounting for his conduct. And unleſs he ſhould 
aſſign ſome reaſonable cauſe for refuſing publication, and 
with-holding the copies of the depoſitions, the court might 
order him to pay the coſts of the application, and repri- 

mand him for his miſbehaviour : notice of ſuch motion 


being 
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being ſerved in the uſual manner upon the, adverſe Clerk 
in court, ome ſerved upon the Examiner, the 
- — but one, before the motion is intended to be 
made. Yo wha the depoſitions are taken by commiſſion, 
and returned into the Six-clerks office, from whence the 
commiſſion iſſued, the order to enlarge publication being 
ſerved. upon the adverſe Clerk in court, in whoſe cuſtody 
the depoſitions are, by leaving a copy of the order with him 
perſonally, or with his agent, at his ſeat in the Six-clerks 
office, ſhewing at the time of ſervice, the original order, 
paſſed and entered, on the expiration of the rule (of which 
the Clerks in court for all parties, have notice from the Clerk 
in court, entering the rule, and by inſpection of the Houſe- 
book, in the Six-clerks office,) or the order to paſs, or en- 
large publication, the Clerk in court, ſo having the cuſtody 
of the commiſſion and depoſitions, muſt at the requeſt of any 
party in the ſuit paſs publication and deliver out the de- 
poſitions to the Clerk in court for the party demanding 
them, or in default, he may be compelled thereto, in like 
manner, as the Examiner, unleſs an order further enlarg- 
.ing publication, ſhall have been opportunely procured and 
ſerved. 

Publication of the depoſitions may be enlarged by mo- 
tion in court, or petition to the Maſter of the Rolls. 
Where one party examines no witneſſes, and having given 
the ordinary rule, to produce witneſſes, upon the expi- 
ration thereof, enters a rule to paſs publication; if the 
other party has any material witneſſes to examine, he muſt 
apply for an order to enlarge publication for a month, or 
other reaſonable and convenient time, by motion or peti- 
tion, alledging that publication paſſes on ſuch a day by 
rule , and that no witneſſes have been examined on 


— 


It. ſeems neceſſary upon all applications, to enlarge publication, 
10 flate on what day publication 1 and in what manner, 
whether by rule or order. | | TY 

El 


mination. In ſuch caſe, the court would make an or 
thereon as of courſe, and no notice to the adverſe C 
as 


either ſide, or that the party applyirig-hath- ſeveral material 
examined 


witneſſes, whom he hath not been able to get 
eg 2 If ol 
the country, and no commiſſion has iſſued for exa- 


in court of ſuch application ſeems neceſſary; but, 
plaintiff is intitled to ſet down his cauſe, upon giving a 
rule to paſs publication, the court will make the order pro- 
viſionally, as not to hinder plaintiff from ſetting down his 
cauſe in the mean time. So alſo here the cauſe is not ſet 
down, a like application may be made, to enlarge publicati- 
on; but if the cauſe be ſet down, and the Subpœna to hear 
judgment. has notbeen ſerved, it ſeems an affidavit of that fact 
5 and it ſhould ſcem that notice of motion is like- 
wiſe required. | 

In = caſes, the court will enlarge publication, and 
give a party an opportunity of examining witneſſes, even 
though publication ſhould. have been enlarged by a precedent 


order, bat” 1a dy RAT be ſhewn ; as where a 


party's witneſſes reſide in parts of the kingdom any diſtance 
from each other, or where the party applying, was not 
able to examine all his witneſles under a joint commiſſion 
executed in the cauſe, ſome of whom, reſide at a great diſ- 

tance from the party, and others at a great diſtance from 


the place of executing the commiſſion ; or where witneſſes 


refuſe or negle& to attend the execution of the commiſſion, 
or by any accident have not been examined at the execution 
of a commiſſion ; in any of theſe predicaments, an affidavit 
ſhould be made of the facts, and that the party has ſeveral 
material witneſſes (as he is adviſed) to examine, without 
whoſe teſtimony, he cannot ſafely proceed to a hearing. 


An application granted on the foot of this affidavit, ſhould 


be made by motion or petition to the Maſter of the Rolls, 
ſtating that publication paſſes on ſuch a day by rule or 
order, likewiſe ſtating the ſubſtance of the affidavit before 

mentioned, and the court will exerciſe a difcretion upon 
TY the 


ithe-oaſe made, and enlarge publication -accordingly ; and if 
 ineveſlary, the party ſhould engraft upon an application of 
!this-ſort, liberty to ſue out a commiſſion for the examination 
-of avitneſles, | with leave ts execute the ſame in term time. 
Notice in writing of this application, if made by motion, 


muſt be ſerved upon the adverſe Clerk in court per ſanalh, 
or left with his agent, at his ſeat in the Six-clerks office, 
two days pr evious to the day whereon the application is to 
be made. In all theſe caſes, where a party applies for the in- 
dulgence of the court, a proviſion is always made in favour 
-of the adverſe party, ſuch as not to hinder the party from ſet- 
ting down his cauſe in the mean time; becauſe by the courſe of 
= court publitation and hearing are not to be of the ſame term 

anileſs by conſent: or ſpecial order *. ' However, though the 

ebe ſet down, and tlie Sub pœna to hear judgment ſerved, 
upon motion or petition, alleging that publication paſſes by 
rule on- ſuch a day; or ſtands enlarged by order of ſuch a date 
for a ſortnight or: any other time, that the cauſe is ſet down, 
and ſtands go or- days off in his Lordſhip's or his Ho- 
nour's paper of cauſes, and that the party applying, has ſtill 
feveral material witneſſes to examine, praying that publicati- 
on may be further (enlarged for a week, fortnight, or any 
other reaſonable time, che court will judge upon the ground 
Thewn for the-application; and further enlarge publicati- 

on for the time prayed,-or at leaſt-for--a reaſonable time, 
22 6 give the ON pn N 2 wit- 
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hol — has adduslly Aal d — 4 
neſſes have been examined on either ſide, or after the depo- 
ſitions have been copied, and delivered out; in ſuch a 
ſtage of the ſuit, the court will enlarge publication upon an 
affidavit by the party applying, his Clerk in court, — had 
Solicitor joining therein, that they, nor either of them, 
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or contents of the depoſitions; nor will they, or either 
of them ſee, Cc. or be informed of the contents thereof, un- 
til publication ſhall. be further enlarged and paſs by the fur- 
ther order of this court, in eaſe ſuch order can be obtained. 
On the ground of this affidavit, it is very, uſual to enlarge 
publication, to give the party an opportunity of examining 
his witneſſes ®, ſo as not to hinder plaintiff from ſetting 
down bis cauſe in the mean time; When the depoſitions 
are returned by commiſſion, to the Six-clerks office, and 
remain unopened with the Clerk in court, and publication 
has paſſed; the affid4vit of the Clerk in court, ſhould ſtate 
F 
25 before mentioned. 11d 2 IO 18. 

A will eee ae Wen- eta Iran, 
and afterwards: enlarge publication beyond the day on which 
the ſame is ſet down to be heard. An application muſt be 
made, in that caſo to adjourn: the cauſe for a certain ti 
and the order thereon ſhould be. ſerved in the uſual man- 
ner, upon the adverſe | Clerk in court, before the day on 
which the eauſe is ſet down for hearing; ocherwiſe the 
cauſe hen called on, would be ſtruck out of the paper. 
Of this application, notice in writing, ſeems neceſſary to 

CORRS eee ts 009 | ty RE arti 6, 1 be 
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* Upon motion fo — to 274. after publicarian, wpon mak- 
ing the uſual affidavit of not having ſeen the depofitions, the Lord 
Klper North declared, that in ſuch a caſe, the ot ber file ſhould be at 
liberty to exanitne at large, ar well ar to croſr-examine the wit geſſes, 
— by the par ty that made the motion, (2wbich was all he might 
do formerly.) And bis reaſon as, that a crafty ſolicitor may lye in 
the lurch, and examine nothing till after publication is paſt, and the 
other party may. think himſelf ſecure; and ſo not examine to theſe 
points, which be: could otheraviſe baue proved, in regard be finds bis 
adverſary has\net- examined to.thoſe matters. And when once pub- 
lication is. paſt, and the. party that, examined, has ſeen bis wn de- 
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be ſerved. upon the Clerk in court for the oppoſite party, 
perſonally, or at his ſeat in the 1 office, wt 
agent there: | 
Some of theſe applications + to enlarge vablications- 'when 
made by motion, require notice in writing thereof to be 
ſerved upon the adverſe Clerk in court, perſonally, or by 
leaving a true copy of ſuch notice, with his agent, at his 
ſeat in the Six-clerks office, the day next but one, | before 
the application | is to be made. In the vacation, the appli- 
cation in any 'caſe, may be by petition. to the Maſter of the 
Rolls, left with his ſecretary in the Rolls-yard, annexing 
thereto an affidavit in caſes where it is neceſſary. The pe- 
tition anſwered, or the counſel's brieff on motion, being left 
at the regiſter's office, and the order thereon drawn up, 
lich upon filing the affidavit at the affidavit office) will be 
paſſed and delivered out; and being entered at the ſame of. 
fice, a' copy of ſuch order muſt be ſerved upon the adverſe 
Clerk in court, perſenally, or left with his agent at his ſeat 
in the Six-clerks office, ſhewing at the time of ſervice, the 
original order paſſed and entered. And where the applica- 
tion is by motion, an affidavit of ſervice of the notice in 
writing muſt be made and filed, in like manner as the aff- 
davit upon which the motion is founded, and an office-copy 
as well of the laſt mentioned affidavit, as of the affidavit of 
the ſervice of the notice, muſt be taken from the affidavit- 
office, for no other copy can be read in court. 
85 * orders to enlarge publication ſhould be obtained 
and ſerypty, as well upon the adverſe Clerk in court, as 
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yr bs can ah cvoſi-examine the a. ee e for an 
order upon the uſual affidavit to enlarge publication, and when be 
bas got that order, then be comes in "with a whole cloud of wit- 
neſſes ; and though it may be thought hard, that any one ſhould bave 
liberty to examine, after be bas ſeen the depofitions, yet, his Lord- 
ſhip thought it a'reaſonable penalty on ſuch as would not examine in 
time, or that would lye upon the catch to take advantage of the 
party; and ordered the regiſter to take notice f it as 4 fix d rult 

for the future, 1 Vern, 253, - 
upon 
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upon the Examiner, An 
tion actually paſſes in the cauſe. 

The publication of depoſitions taken in — 9 rei me- 
moriam in no wiſe differs from the mode of publication in 
ordinary caſes. A ſuit to perpetuate teſtimony ſeeking no 
further relief, than the preſerving ; and recording the teſtimo- 
of the depoſitions ; and the defendant i is intitled to move for 
his coſts occaſioned thereby, after publication, upon giving 
notice thereof in writing in the uſual rac to the adverſe 
Clerk in court. | Gab 

The ordinary courle of: "the court. is that Egeln Wk 
de bene N, are not to be Lande, unleſs : a witneſs dit 
fore iſſue Joined, and there is no opportunity to zal 
chief, or is gone to a great cle, fo that It 18 in 
ble to have a ſubſequent « examination of him in chief: It is a 
motion of courſe, on a proper affidavit, to Publiſh them. 
This is the uſual, but not the « only caſe, in which her wn 
can order depoſitions taken 4. ne bh to be Publiſhes; 
fundamental rule is, they are not, to be publiſhed, © but ies 
there is a moral impoſlibility. t th have an' exathination in 
chief; as where the witneſſes are dead, or beyond ſea,” at the 


time of applying, or before ſuch time as there was an oppor- 
tunity to examine in chief. The common order the' court 


makes is, that when publication baſſes in the cauſe, the de- 
poſition of ſuch a witneſs de bene 2e be publilked;' ih this 
cautionary clauſe, <« that it be without prejudic &to any ex- 
<« ceptign which may be made at tlie hearing of this cauſe by 


any of the defendants againſt reading the 
„ ſuch defendatits.” . } to e, 28 gs 


© The order for examining de bene off being 7 
onal, if there is any opportunity of examining im chief, 1 


muſt be done? and if any laches be incurred in ſo doing; theſe 


proviſiondt orders are forfeited, otherwiſe all theſe” examina- 


tions woot in * be examinations in nth a L 


8 1 * fog ted Gi 191 4220. 


* 2 Ven. 336. 496. 
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To effectuate the publication of a depoſition taken de bene 
of of a witneſs dying before. he could be examined in 
jef; a. certificate of the burial of the witneſs, or an 
extract from the pariſh- regiſter book of burials (if poſſible) 
ſhould be procured from the. pariſh where ſuch witneſs was 
buried: or if that cannot be obtained, an affidavit ſhould 
be made of his death. The certificate of the burial of the 
witneſs, or the extract from the pariſh-regiſter book of buri- 
als, ſhould be verified , by affidavit of the perſon. making 
the ſearch, and the ait ſhould likewiſe” identify the 
2 the entry of whoſe Hg is thus regiſtered, to 
be. the ſame witneſs examine de bene eſſe, and whoſe 
poi foe. wine to be publiſhed. hs requiſites 
being obtained, an application may be by motion in court, 
or ion to the Maſter of the Rolls for an order to 
* depoſition of ſuch a one, a witneſs examined, & 
The. proper ſtage 4 nuit wherein this application 
ſhould be made, ſeems 1 be after publication has paſſed 
in the cauſe, _ it is then generally grounded upon the 
foot. of an affidavit, in ſubſtance,” as before mentioned, and 
upan an allegation that publication has paſſed in the cauſe, 
and that the witneſs whoſe depoſition | is taken, die bene. eff, 
died before he could be examined in chief. Notice in writ- 
ing to the adverſe clerk i in court is likewiſe neceſſary, if tho 
application. be by. motion. and of the ſervice of ſuch notice 
an affidavit ſhould be made and filed at the aldavit-office, 
previous to the motion coming on to be argued. An office- 
copy as well of the affidavit on which the application, | is 
grounded, as alſo of the affidavit of ſervice of the notice, 
ſhould be procured from the affidavit-office, to. be, read 
in court: and upon reading the affidayit of the death of 
the witneſs, and the affidavit of ſervice, if the other ſide do 
not attend, the court will make an order as of courſe that the 
' depoſition of the witneſs taken, de bene ofſe | in the cauſe be 
3 n * 


When 
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When che application is by petition to the Maſter of 
the Rolls, a fimilar affidavit of the certificate, or extract 
of the pariſh regiſter-book, of the burial of the witneſs, 
as before mentioned, muſt be annexed to the petition, 
which ſhould ſtate, that publication has paſſed in the cauſe, 
and that ſuch a one, a witneſs examined de bene eſſe, on 
behalf of the party applying, died before he could ry 
amined in chief, as by affidavit. appears, praying leave to 
publiſh the depoſition ſo taken de bene eſe, which upon filing 
the affidavit will be ordered as of courſe. 

The counſel's brieff, or the petition anſwered, being left 
at the regiſter's office, the order made thereon will be 
drawn up, the affidavit, when applied for by petition, being 
filed previous to the delivery of the order, to be paſled 
and entered. A copy of the order paſſed and entered, muſt 
be ſerved upon the adverſe Clerk in court, perſonally, or 
left with his agent, at his ſeat, in the Six-clerks office, 
ſhewing the original order paſſed and entered at the time of 
ſuch ſervice. 

The order to publiſh the depoſition after ſervice, upon 
the adverſe Clerk in court, muſt be left with the Clerk in 
court in whoſe cuſtody the depoſition is lodged ; if the de- 
poſition was taken by commiſſion, or with the Examiner, 
if the depoſition was taken at the Examiner's office, . 
the order authorizes the publication of the depoſition, 
which will in conſequence be opened, and copies delivered 
out to the parties applying for them. If any irregularity 
be diſcovered, or the adverſe party be adviſed of any ground 
to object to the reading the depoſition, he ſhould give 
notice in writing to the adverſe Clerk in court, and move 
to diſcharge the order immediately upon. the ſervice 
of it, or with the earlieſt opportunity : and the court will 
decide, upon hearing the facts alledged on each fide, veri- 
fied by affidavits made and filed at the affidavit-office ; 
and ſhould the order to publiſh be diſcharged, the depo- 
ſitions taken de bene efſe will be of no avail : for it ſeems 
that although depoſitions taken de bene eſſe, are irregular, 


yet, 
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yet, at the hearing of the cauſe, it is too late to make 
objections for irregularity ; but in ſuch caſe, a motion 
ſhould have been previoully made, to ene the order 
for publication 8. 

It ſhould ſeem if a witneſs be gone to a great Allee, 
into parts beyond ſea, upon an affidavit thereof, and that 
the party hath not heard from him for a certain length of 
time, nor doth he know whether he is living or dead, or 
where he is: the court would upon the foot of ſuch an affidavit, 
make a ſimilar order, as in the caſe of a witneſs examined 
de bene efje, dying on could be examined in 
chief +. 

The depoſition of a wink examined de bene efſe, can 
in no wiſe be publiſhed in the life time of the witneſs, 
unleſs, at the time of applying he be in the predicament 
laſt above mentioned, Applications to this effect have 
been made, when many circumſtances have concurred, to 
induce a belief, that the examination de bene eſſe, and the 
examination in chief were contradictory, and after ſolemn 
argument, publication has been refuſed. Even publication 
for the private inſpection of the Lord Chancellor only, in the 
nature of an examination, ad informandum conſcientiam judicis, 
where it was ſuppoſed the examination de bene eſſe, was 
more full than the examination in chief, has been refuſed, 
although precedents in former times authoriſed ſuch a 
practice ||. An application to publiſh a depoſition de bene 
eſſe, to be read at a trial at law, to confront the witneſs, 
and invalidate his teſtimony vivd voce, upon a new trial, 
was made in this court very lately; a witneſs had been 
examined de bene efſe, and in a trial at law, his evidence 
there differing materially from what he had before uni- 
formly declared the fact to be, (to perpetuate which de- 
clarations, his depoſition de bene eſſe, had been taken, a 


— 


2 2 Atk. 190, + 2 Vez. 337. 
4 1 Was, 567, 723. 2 Eq. Ca. Abr. 417, 
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motion was made to publiſh the depoſition taken de bene 
ee, to confront the witneſs at a new trial in the court 
below, and to invalidate his teſtimony. The caſe made 
in ſupport of the motion, was a very ſtrong one, and 
abundantly ſufficient to juſtify, a departure from the ſtrict 
maxim of practice, if it were poſſible in any caſe to diſ- 
penſe with it. After much argument, upon the firſt bluſh 
of the caſe, an order to publiſh the depoſitions for the 
intended purpoſe was made; but upon ſerious conſider- 
ation and deliberation, and before the order was delivered 
out, the Lord Chancellor altered his opinion, and refuſed 
the order *. 

In all caſes of a croſs bill filed after the original cauſe has 
been proceeded in, a motion to enlarge publication ſhould 
be a ſpecial motion on notice that the court may judge 
of it on circumſtances, -and not of courſe ; as it is, where 
the original cauſe is not proceeded in; for otherwiſe it would 
be eaſy to delay the hearing of a cauſe by E this up. 
2 Vex. 336. Aylet v. ah. 

Where the defendant in a croſs bill who is plaintiff in 
the original bill, is in contempt for not putting in an anſwer 
to the croſs bill, it is irregular to move to ſtay proceed · 
ings in the original cauſe, until ſuch anſwer comes in; 
but the plaintiff in the croſs bill may have publication in 
the original cauſe enlarged to a fortnight after the anſwer 
to his bill is come in. The general rule of the court 
being, not to ſtay proceedings, but publication only. 1 Att. 
21. 291. 


* 
Al. 4 — * 


* Pegge v. Burnell, Paſch. 1781. 
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Depolitions, 


Epoſitions of witneſſes are their . dan oath 

reduced into writing, to ſuch written interrogatories 
or queſtions as are exhibited or adminiftered to them, 
either by an Examiner, at the Examiner' $ 2 or by 
commiſſioners i in the country. 

The depoſitions taken in town by the Examiners, are 
to be cloſely kept by them in their office, and no copy or 
abſtract is to be delivered out, until publication paſs by rule 
or order of court. Thoſe taken by commiſſion, are im- 
mediately upon bringing in, to be delivered to the ſworn 
Clerk who made out the commiſſion, to be ſafely, and ſe- 
curely kept without opening, until publication regularly paſs 
in the cauſe: if they be not thus kept, of record by the 
proper officer, they are void, and not to be made uſe of in 
any proceeding, in this court, or at law *. 

Whereas in former times as well as lately, complaints 
have been made by the Examiners of this court, that after 
depoſitions of witneſſes have been taken in their office 
between parties, plaintiff and defendant, one of the faid 
parties or ſome of their agents have taken out the copies 
of depoſitions for his party only ; and afterwards the ſame 
party hath for 'money or other reward, given' or ſuffered 
other copies to be made out of them to the adverſe party, 
his ſolicitor or agent, who have made uſe of them on all 
occaſions, as if authentic; by reaſon of which ſaid ſecond 
copies ſo ſurreptitiouſly made, the court may be miſguided ; 
all which doings tend to the great abuſe of the court, and 
prejudice of the clients and their cauſes, as well as to 
the ſcandal of the faid offices, and the depriving the 
officers of their due fees. And whereas orders have been 
made (as often as grounds for the ſaid complaints have 
been offered) for the redreſſing thereof; but the directions 


— 


* Ord, Cane. 128. Prac. Reg. 137. 
thereby 


thereby given, have proved ineffectual, ſome of them tend- 
ing rather to put the party aggrieved to a further expence 
than to redreſs the grievances complained of. And where- 
as the preſent Examiners of this court have, by their humble 
petition beſought the Lord Keeper of the Great Seal of 
England for redreſs in the premiſſes, and to prevent the 
like inconveniencies for the future; and his Lordſhip hav- 
ing taken their faid petition into his ſerious conſideration, 
and calling to mind, that the like matter thereby complained 
of happened lately in court in the cauſes of Doughty and Mil- 
cox, and Wilcox and Doughty, and obſerving that the laſt order 
made in ſuch caſes, that the cauſes ſhould be put off, and 
five pounds paid to the other fide, is no redreſs to the 
court, (who is the party aggrieved, he being put to the 
new charge of another day's attendance, and the five 
pounds being never paid) for as much as the Clerks and 
agents, on both ſides are confederates in the ſaid practice; 
wherefore for the prevention of the like ſcandal to the 
court, charge to the clients, and fraud to the ſaid officers, 
for the future his Lordſhip doth order that no copies of 
depoſitions ſhall be read, or made uſe of, either in court 
or before any Maſter in any cauſe, but ſuch as is taken 
out of the proper office, and ſigned for the party, for 
whom the ſame ſhall be read. And to the end this order 
may be more ſtrictly purſued, his Lordſhip dath further 
order that the faid Examiners ſhall by themſelves, or by 
their deputy, -have liberty to attend in court, at the hear- 
ing of all cauſes, to inſpect all books of depoſitions which 
are brought into court, and read either for plaintiff or 
defendant, and to ſee whether they be duly ſigned far the 
party that doth produce the fame: and in caſe the ſaid Ex- 
aminers, or either of them, or their deputy ſhall difcover 
to the court, any ſuch fraud or practice committed, that 
then, the cauſe or cauſes wherein ſuch practice or fraud 
is committed, ſhall be put off, and the parties offending 
ſhall ſtand committed to the priſon of the Fleet until the 
officer empowered be agreed with, and paid his due fees, 

and 


394 Depolitions. 

and until they ſhall alſo have paid the ſum of five pounds 
into the hands of ſuch perſon, as his Lordſhip ſhall direct, 
for the uſe of the poor, and until ſuch client or clients 
| ſhall be reimburſed his charges in reſpe& thereof, and 
until the further order of this court. And that no perſon 
may plead ignorance herein, this order is to be ſet up in 
the ſeveral offices concerned therein belonging to the ſaid 
court. 

An office copy of the depoſitions being made, before it is 
delivered out of the office, the Six-clerk or Examiner, in 
whoſe diviſion the depoſitions are copied, muſt ſubſcribe his 
name thereto; for without the ſignature of the proper officer 
the copy is not authenticated, and will not be permitted to be 
read in evidence. 

The office copy of the depoſitions taken on behalf of the 
adverſe party, being made and delivered out, to which an of- 
fice copy of the interrogatories whereon ſuch depoſitions were 
taken, is always annexed ; both parties have an opportunity 
of peruſing the interrogatories exhibited on each fide. If ei- 
ther party be adviſed that the interrogatories are leading, im- 
pertinent or ſcandalous, this ſeems to be the proper ſtage of 
making that enquiry ; the primary ſtep towards interrogat- 
ing any of theſe points, is to apply by motion of courſe, 
_ ating that the cauſe being at iſſue, the plaintiff (or defend- 
ant) exhibibited interrogatories for the examination of wit- 
neſles, which the plaintiff (or defendant) is adviſed are lead- 
ing, that the i interrogatories may be referred to a Maſter, to 
look into the interrogatories, and certify whether the ſame be 
| leading or not. 

The counſel's brieff on the motion being left at the 
regiſter office, and the order of reference drawn up, 
paſſed and entered at the ſame office, a true copy of ſuch 
order paſſed and entered, muſt be ſerved upon the adverſe 
Clerk in court, perſonally, or left with his agent at his ſeat 
in the Six-clerks office, ſhewing at the time of ſervice, 


Ty 
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the original order paſſed and entered. The original order 
paſſed and entered, muſt be produced, at the Maſter's office, 
to whom the reference is made, and a true copy thereof left 
with him: the Maſter's Clerk will thereupon give out a 
warrant which uſually appoints an attendance, the day next 
but one, from the day on which the warrant is taken out. 
A copy of the warrant muſt be ſerved upon the adverſe Clerk 
in court, in like manner as the copy of the order before 
mentioned is ſerved, the day next but one on which the 
attendance is appointed, unleſs it be Sunday. After one or 
two warrants regularly ſerved, both parties attend the Maſter 
at the time and place appointed by the warrants; and the 
order of reference being produced, and an office copy of 
the interrogatories referred, the Maſter hears the arguments 
on each fide (the counſel who ſigned the ' interrogatories 
ſometimes attends) and the office copy of the interrogatories 
being left with the Maſter he generally takes ſome ſhort 
time to conſider thereof, unleſs the matter appear very 
glaring on one fide or the other, and- in that caſe he 
delivers his opinion in the preſence of the parties at- 
tending him, and afterwards certifies his opinion to the 
court, that ſuch part, or the whole of ſuch an interrogat- 
ing is leading, as aſks the following queſtion, viz. (ſetting 
forth the whole of the interrogatory which he certifies to be 
leading.) T 
If the adverſe party do not attend the warrants, after 
the regular ſervice of three warrants ſucceſſively, the 
Maſter proceeds upon the reference, and certifies his 
opinion as before mentioned ; but before this is done, the 
Maſter requires the regular ſervice of each warrant reſpec- 
tively upon the adverſe Clerk in court, to be aſcertained upon 
oath*, and then the certificate or report is made ex parte, 
| and 


mms 


— 


* The ſervice is ſworn to ore tenus, and a memorandum in 
w.iting is indorſed upon each warrant thus, Upon the oath of 
66 Joha 
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and therein he ſtates that having been attended by the plain. 
tiff's counſel, Clerk in court, or Solicitor, (by whom of 
them the attendance is) and none attending for the (adverſe 
party) plaintiff or defendant, though duly ſummoned as by 
oath made before him appears, &c. | 

The Maſter's certificate, although in the nature of a 
report, requiring no application to the court for confirm. 
ation, no objections thereto can be brought into the 
Maſter's office ; this however does not preclude the party 
from taking the opinion of the court thereon, if he be 
adviſed that the Maſter has certified ignorantly or irregu- 
larly. Exceptions may be taken to the Maſter's certificate, 
and proceeded upon in the ordinary mode of excepting to 
reports *. 

The party in whoſe favour the certificate or report is 
made, takes it away, paying 15 ſhillings, if before hear- 
ing, and files it at the report office; for until the report 
is filed, no proceedings can be regularly grounded there- 
on f. 

If the Maſter certify the interrogatories to be leading, 
and his certificate be not excepted to, all the depoſitions 
taken upon thoſe interrogatories, will be ſuppreſſed by 
motion, as of courſe grounded upon the foot of the Maſter's 
certificate .or report, notice in writing of ſuch motion 
being ſerved in the uſual manner, upon the adverſe Clerk 
in court, perſonally, or left with his agent at his ſeat in 
the Six-clerks office, the day next but one before the 
motion is made : to obviate any difficulty, if the adverſe 
party do not appear, it ſeems neceſſary to have an affidavit of 
ſervice thereof made and filed, and the office copy ready to 


— 


* 


John Doe before E. Leeds, 21, May, 1983.” and the warrants 
are retained by the party ſwearing to the ſervice, ſo that were a 
perſon hardy enough to ſwear falſely, it would be almoſt impoſſi- 
ble to conviR for perjury. 


Ant. Pag. 271. f 2 Wms. 517. 
x read, 


read, if required. An office copy of the Maſter's report, is 
alſo eſſentially neceſſary, upon the reading whereof the _—_ 
will make an order to ſuppreſs the depoſitions. N 

The counſel's, brieff upon the motion being left at 4715. 
giſter office, and the order thereon drawn up, paſſed, atid 
entered at the ſame office, and 4 copy tl thereof ſerved upon 
the adverſe Clerk in-court, perſonally, or left with his agent 
at his ſeat in the Six-clerk's office, ſhewing at the time 
of ſervice, the original order paſſed and entered; at the 
hearing, if an attempt be made to read the depoſitions thus 
ſuppreſſed, Upon produBtion of the 128 the 2 will be 
fruſtrated. ; 

If the report be excepted to, as on x we eur hind; the court 
never countenances leading impertinent or ſcandalous in- 
terrogatories, To on the other hand, they are not oyer 
curious "in theſe matters, becauſe it may fall out that che 
interrogatories may be reported leading, &c. in the very 
points on which the cauſe turns; and when this comes to 
be the caſe, the party who refers the interrogatories ' hath 
gained his end, for perhaps he had a very bad cauſe, if the 
depoſitions had ſtood, whereas if they are ſuppreſſed, he 
may be able to make out a very good caſe, (änee his f 
adverſary muſt hear the cauſe without any proof at all) 
„„ bim another Com- 


liſhed ; and it is hard that in equity a man ſhould 

ved of a right through the ſlip of another man's pen, 
or the inadvertẽncy or unſkilfulneſs of his counſel's pen- 
ning his l 3 ay map if it is * 


— 
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* Though ihe * be. that rr new 3 can 
be examined, nor a witneſs before examined, re-examined; yet on 
ſpecial circumſlances, ſet forth by mottin and affidavit, the rule 
may be diſpenſed with. 1 Ch. Ca. 25. 228. 2 Ch. Ca. 75. 
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for. the court to help him, they will, from- the manifeſt 
inconvenience which muſt attend ſuch a caſe. Indeed if 
the interrogatories are reported to be leading in parts upon 
which, the cauſe does not turn, and if the depoſitions 
in. thoſe, points ſhould be ſuppreſſed, and che party has 
eyidence enough left without them, ere is no harm 
done. ut if the material points in the cauſe turn upon 
them, every oppoſition ſhould be made to ſupport the depoſi- 
tions, ſince there might have been the fame. anſwer to a 
fair queſtion as to an unfair one: and it ſhould ſeem if 
one interrogatory be geported leading, the depoſition to chat 
interrogatory only, ſhould be ſuppreſſed; fo if part of an in- 
terrogatory be reported leading, ſo much of the depoſition 
as relates to, and anſwers the leading part, ſhould be ſup- 
prefſed =; 4; and the party whoſe depoſitions a are thus impeach- 
ed, would act wiſely in attempting to prevail upon the court 
to make ſuch a diſtinction in order to let in the evidence 
which is not taken upon a leading interrogatory, and which 
otherwiſe upon a general order of e would ſtand 
ſuppreſſed of courſe, - oy 

; Therefore, where interrogatories "ind the os of 
2; witneſs taken on them had been ſuppreſſed, for that the 
interrogatories were leading, and the. court. being moved, 
that a new fet of interrogatories might be drawn, and ſettled 
by the Maſter for the examination of this witneſs whoſe 
evidence was very material, and yet would be wholly loſt, 
unleſs the court would indulge them this Way, and though 
the practice was admitted, to be againſt. i it, and it was urged 
to be of dangerous conſequence, yet one precedent bein 
produced to this purpoſe, and the interrogatories which 
had been ſuppreſſed, being ſuch as might be drawn by 
_—_ other counſel, without wy Nw ee, * * 


2 1 
RN _ * ; n : Ay; 
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being 
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being leading, the court to let in the party to the benefit 
of his witneſs's teſtimony, ordered interrogatories to be 
put in, and ſettled by a Maſter for his examination. over 

8 
Inte rogsrofles un may in like manner ** referred for keandal, 
or impertinence, and the depoſitions ene ſcandal or 
impertinence ſuppreſſed or expunged 1. 

On a petition to amend the depoſition of a r the : 
witneſs and the Examiner were - ordered- to attend, and 
the Examiner being examined by Lord Chancellor, ſwore 
he took the depoſition: only from the mouth of the witneſs, 
to whom he diſtinctly read it, and then the witneſs fub- 
ſcribed his name. The witneſs being examined did not 
ſwear poſitively, that the Examiner had taken his depoſition 
falſe, but that he was induced to believe he did not expreſs 
himſelf in the ſame manner the depoſition was taken, and 
was poſitive he did not intend or mean to ſwear, as the 
Examiner had taken it down, but really as the amendment 
obſerved; and that the fame was what he had before declarr 
ed in 8 and alſo what another witneſs in the cauſe 
had poſitively ſworn, . Lord Chancellor. King. ſaid, that here 
it appeared that either the Examiner is miſtaken, in the tak 
ing, or the witneſs. in making the depoſition, he thought: it 
was for the adyancement of truth and juſtice to amend it, and 
the ſooner this is done the better, in regard the, witneſs: may | 
be abroad or in remote parts before the hearing. It would 
be unjuſt to pin a witneſs down. to What is a miſtake, by de- 
nying to rectify it; and as to the amending of it after, pub- 
lication, the mitleks could not be known before. There- 
fore his Lordſhip ordered it to be nes, and the witncls | 
to ſwear it over again ++ 4 
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Depoſitions taken de bene «fſe cannot be publiſhed without 
an order, nor until publication paſſes in che cauſe. l 

The depoſitions of witneſſes taken by commiſſion in 
a diſtant kingdom, ſometimes are omitted to be ingroſſed 
upon parchment or paper with the uſual ſtamp. To remedy 
this inconvenience after publication has paſſed in the cauſe, 
the depoſitions muſt be taken by the Clerk in court to the 
ſtamp· office, and a proper ſtamp impreſſed thereon, before 
an office copy be delivered out. And where depoſitions are 
taken in the language of the country in which the commiſ- 


ſion is executed, an application muſt be made by motion, or 


petition to the Maſtet of the Rolls that ſome notary public, 
or other perſon (naming him) may be appointed to tranſlate 
the depoſitions out of the German, Dutch, Italian or other 
language in which they are taken, into the Engh/b language. 
And that ſuch” interpreter be ſworn to the true tranſlation 
thereof. And alſo" that” the parties applying may be at 
liberty to read an officẽ - copy of ſach tranſlation at the 
hearing of the cauſe,” which is uſually ordered as of courſe 
upon un allegation that ' commiſſion for the examination 
of witneſſes was executed at (Hamburg or any foreign city) 
and the fame has been returned and the depoſitions pub- 
United, and that the witneſſes being foreigners, their depo- 
ſitions are taken in the German, High © Dutch, or any 
foreign language: upon theſe allegations the order is made 
of courſe. The counſel's brieff, or the petition, as anſwer- 
ed, being left at the regiſter office, and the order made 
thereon drawn up, paſſed, and entered at the ſame office, a 
copy thereof muſk be ſerved upon the adverſe Clerk in court, 

perſonally, or left with his agent at his ſeat in the Six-clerks 
office, ſhewing at the time of ſervice, the original order 
paſſed and entered, this ſeems reaſonable in caſe an impro- 
per perſon be appointed to tranſlate the | depoſitions. The 
- anſwer being delivered to the perſon whom the order ap- 
points, 


— 
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points to tranſlate the ſame: after the tranſlation is made, 
and ingroſſed upon parchment with an half crown ſtamp, 
the tranſlator is taken with the tranſlation to the public- 
office, and the order appointing him being produced, the 
tranflation is ſworn to before the fitting Maſter there, or 
in his abſence before any other Maſter of the court. The 
tranſlation and the record- of the depoſitions are to be an- 
nexed together, and left at the publick-office until the 
clerk in court fetches them away. An. office-copy is 
then made of the tranſlation, and at the hearing of the 
cauſe, the order for reading the tranſlation being produced, 
the office- copy of the tranſlation wil be, Nd in evi- 
dence. 

Where either the N or defendant obtaing an order 
to uſe the depoſitions of witneſſes taken in another cauſe, 
unleſs he be, upon _ ſpecial reaſon ſhewn. to the court, by 
that party firſt deſiring the ſame, inhibited ud he fame order 
ſo to do, Ord: Canc. 109! 


bl 


The wars of outs peeing gens taken 
in the Examiner's office. 


Witneſſes examined in a cauſe depending, and at ue in in this 
honourable court, wherein Geoffrey Stradling is complainant, 
and William Stiles is defendant on the part and behalf of 
the ſaid complainant, by John Spooner Eſquire Examiner in 

Y. 

John Radcliffe of Grafvenor Square i in the county of Middle- 
ſex, Eſquire, aged 46 years and upwards, being produced as a 
witneſs on the part and behalf of the complainant, in this cauſe, 
was on the eleventh day of June, in the year of our Lord 1783, 
ſhewn in perſon at the ſeat of Mr. Herbert Crofts, who is the 
derk in court, for the defendant in the title of the interrogatories 
named by Mr. Heather one of the fworn clerks in my office, who 
then alſo left a note 2 title and place of abode i 

d 
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the ſaid deponem at the ſeat aforeſaid, and afterwards on the 
ſame day and year, the ſaid panes * ſworn and po, 


depoſeth and ſaith, 
: iſt, To the firſt interrogatory hint _ be. 


The words of DEFY yeltediag Jepolitions ks 
| pt I commiſſion. | 


| | Depofttions of witneſſes, -prviduced, ſworn and 8 on 
the 20th day of June, in the 23d year of the reign of king 
George the third; and in the year of our Lord 1783, at 
the houſe of John Hart, innholder, - known by the name or ſign 
of the Yatch, ſituate in the City of Cheſter, by virtue of a 
commiſſion iſſuing out of his Majefty's High Court of Chancery 
to ut, A. B. C. D. E. F. and G. H. directed fer the examin- 
ation of witneſſes in a cauſe then depending between Geoffrey 
Stradling complainant, and William Stiles defendant. V. 
the ſaid A. B. and C. D. the acting commiſſioners under the 
ſaid commiſſion, and alſo the reſpeftive clerks by us employed in 
taking, tranſcribing and ingroſſing the ſaid depoſitions having 
firft ſeverally taken the oaths annexed to the ſaid commuſſun 
according to the tenor and true effeft thereof; and as therey i 
required. 

On the part and behalf - of the. complainant Geoffrey 
Stradling. 
William Egerton of Tatton in the county f Cheſter 
Eſquire, aged 50 years and uptuards, a witneſs produced, 
ſworn, and examined on the part of the ſaid complainant 
Geoffrey Stiles depoſeth, ani ſaith as follows, 

24. To the ſecond eee this defendant faul, E 
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Setting down the Cauſe fo2 Hearing. 
UBLICATION being regularly paſſed 'in the 
cauſe, and the depoſitions delivered out to all parties 

applying for then; the cauſe- is then ripe and proper to 
be ſet down for hearing, which may be done at the procure- 

ment of the plaintiff or defendant, before eithet the: Lord 
Chancellor, or the Maſter of the Rolls, according to the 
diſcretion of the Solicitor, regulated by the nature and im- 
portance of the ſuit, and the ee 
fore each of them reſpectively. Dan 

The ſtage in which the plaintiff may bear his Ga . 
the term next enſuing the term wherein publication paſſed; 3 
for publication and hearing catinot be of the ſame term, 
unleſs by conſent of all parties or ſpecial order v. There are 
very few, if any inſtances, where the court has been pre- 
vailed upon to hear a cauſe in the ſame term in which 
publication paſſed ; becauſe it is againſt the ſtanding eourſe 
of the court. The plaintiff being intitled, after the rule to 
paſs publication has expired, to ſet down his cauſe to 
be heard in the ſubſequent term; although a defendant 
may, upon application, by motion or petition of courſe, 
obtain an order to enlarge publication for a reaſonable 
time, the court, ex abundanti cauteld, always engrafts upon 
ſuch order this reſtrictive clauſe, ; ſo as not to hinder the min 
from ſetting down' his cauſe in the mean time. , 

If the plaintiff enlarges publication beyond the day on 
which the cauſe is ſet down to be heard, an order ſhould 
be obtained upon motion or petition of courfe, to adjourn 
the cauſe, otherwiſe when called on, it will be ſtruck 


pI 
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out of the paper. And the ſervice of the order to adjourn 
ſhould be by leaving a true copy of ſuch order paſſed and 
entered, with the adverſe clerk in court perſonally, or with 
his agent at his ſeat in the Six-clerks office, ſhewing, at the 
time of ſervice the original order paſſed and entered. In 
ſome, caſes, notice of ſuch, motion ſeems neceſſary, as 
where publication has paſſed, and proceſs to hear judgment 
has been ſerved: Notice in writing of this application, if 
made by motion, ſeems reaſonable, to give the adverſe party 
an opportunity of oppoſing it, if it be irregular or intended 
for delay, and the court expects ſuch notice to be given; 
for if the order, ſhould be obtained upon falſe allegations, 
or without ſtating, the ſituation of the cauſe, to the court, 
the defendant might give notice in writing, ſtating. the 
irregularity ox impoſition upon which the order, was ob- 
tained, and the court would diſcharge it with coſts. 
And. it ſhould ſeem that any party who ſets down a cauſe 
for hearing, and is not prepared for. it when called on, 


but. deſires it may ſtand; over to another day, muſt. pay 


the. coſts! of the day, if the court ſee. fit to indulge him 
with a; een A which perhaps in all gies" will not be 
done. 

If che phimif Jon — ſet: hon * —_ * heard 
in the. firſt term after publication paſſes, the cauſe. may 
be ſet down in the term next enſuing at the-requeſt of the 
deſendant +.; becauſe the plaintiff has delayed the; defendant, 
by lapſing the time in which he was to hear his cauſe. 
Andd if the plaintiff do not appear upon ſervice of. the ſubpenc 
to hear judgment, upon .affidavit of ſervice. thereof, the 
plaintiff 's bill will be diſmiſſed with coſts; for aſter publi- 
cation is compleatly paſſed, the bill cannot be diſmiſſed for 
want of eee and the defendant will be intitled to 


21 ' 1 


| * Prac. Reg. 186. 
In injunQion cauſes, the — is at liberty to apply 
for ſetting down the cauſe, the term next after bath 
paſſed. Ord. Canc. 212. 5 
ye 
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have his ful coſts, if the bill be diſmiſſed at the hearing *. 
But where the cauſe is ſet down ad requi/itionem defendentis, 
if the plaintiff, although not ſerved with a ſulhama to hear 


judgment, attend by counſel when the cauſe is Called on, and 


the defendant makes default, yet the plaintiff ſhall not have 
coſts, for he was not compelled to appear; and it was in the 
option of the defendant to hear the cauſe or not. 4 80 if 
the plaintiff ſets down his cauſe for hearing, and does not 
ſerve defendant with a ſubpæna to hear judgment, if the 
defendant attends and the plaintiff makes default, the cauſe 
will be ſtruck out of the paper, * no coſts given on either 
ſide. 

The Six-clerks claim a "a of ſetting down 2 
certain number of cauſes to be heard before the Lord 
Chancellor, or Maſter of the Rolls. They uſually give 
notice to their ſworn clerks, when they intend to ſet 
down cauſes for the enſuing - term, which in Hilary, 
Trinity and Michaelmas terms is uſually the day after the 
third ſeal, and in the Eaſter vacation, the day before the 
firſt ſeal preceding Trinity term. The Solicitor being 
prepared and willing to bring on his cauſe for hearing, 
acquaints his clerk in court therewith, who applies to 
the Six-clerk of his diviſion, and leaves with him a ſhort 
note in writing containing the title of the cauſe, and the 
object of the ſuit, alſo that a rule to paſs publication has 
been regularly entered and expired, and thereupon the 
dix-clerk will ſet down the cauſe accordingly before the 
Lord Chancellor, or Maſter of the Rolls, as the party ſet- 
ting down the cauſe directs. If the plaintiff is.' inclined 
to hear his cauſe upon. bill and anſwer only, his clerk in 
court applies as before mentioned, adding to the foot of the 
note ** upon bill and anſwer” inſtead of a rule to paſs publi- 
cation, &c. | 

The Six-clerks are ; limiced as to the number of cauſes 
they have the privilege of ſetting down, and if their 
number be complete, the cauſe muſt be ſet down with the 


ms 
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regiſter, but previous thereto a certificate muſt be obtained 
by the clerk in court from the Six-clerk that the pleadings are 
regularly filed, or that publication hath regularly paſſed in the 
cauſe as appears by his books. To ſet a cauſe down upon bill 
and anſwer only, a certificate of the pleadings being filed is 
ſufficient, if witneſſes have been examined or rules to paſs 
publication given, a certificate of the latter ſort muſt be pro- 
cured and produced to the regiſter, before he will ſet down 
the cauſe. 

In ſetting down cauſes, care ſhould be taken that no irre- 
gularity be incurred, for after a decree it ſeems as if a refer- 
ence to a Maſter might be obtained to enquire if the cauſe 
was ſet down regularly or not *. 

The party at whoſe requeſt a cauſe is fet down for 
hearing would act wiſely in all caſes, to have ready, when 
the cauſe is called on, an affidavit of ſervice of the ſubpœna 
to hear judgment upon the adverſe party. A plaintiff ne- 
glecting ſuch precaution cannot pray a decree if, againſt 
a defendant making default at the hearing ; for it is upon 
reading an office-copy from the affidavit office of the afh- 
davit of ſervice of the fubpana to hear judgment, that the 
court makes any decree in the abſence of the adverſe party. 
On the other hand, a defendant ſetting down his cauſe, and 
omitting - ſuch a neceſſary proceeding, cannot have a 
bill diſmiſſed with coſts ; for unleſs the defendant can ſhew 
to the court that the plaintiff has been regularly ſeryed with 
proceſs to hear judgment, and an affidavit of ſuch ſervice 
is produced and read in court, no diſmiſſion can be pro- 
nounced. 

Where a defendant has bean ſerved with A to hear 
judgment and it is ſuſpected the plaintiff will not appear 
at the hearing of the cauſe, the defendant or his clerk in 
court upon whom the proceſs to hear judgment was ſerved, 
muſt make an affidavit that he has been ſerved with the 
ſubpena to hear judgment on ſuch a day, and if the cauſe 


— 
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is called on, and the plaintiff do not appear, the defendant 
may call upon the court to have the bill diſmiſſed perhaps with 
coſts; which upon hearing an office- copy of the affidavit of 
ſuch ſervice read, will be ordered accordingly. 

The courſe of the court is, upon default of plaintiff or 
defendant appearing to hear judgment when the cauſe is called 
on, and an affidavit of ſervice of proceſs to hear judgment is 
wanting, to ſtrike the cauſe out of the paper without coſts 
to either party. 5 
A note of all cauſes, pleas, demurrers, exceptions to 
reports and the like, that are ordered to be ſet down for 
« hearing, ſhall hereafter from time to time be affixed, 
« and ſet up by the regiſters in their office, two days before 
« the ſame are reſpeCtively appointed to be heard. And 
«in order hereunto all clerks, ſolicitors and others are 
« hereby required to bring to the regiſters office in due 
« time, all orders for ſetting down of cauſes, pleas, de- 
« murrers, exceptions to reports, and the like, made upon 
« petitions or otherwiſe, that fo they may be ſet up in 
« the regiſter office as aforeſaid, otherwiſe the ſaid cauſes, 
« nleas, demurrers, exceptions to reports and the like, ſhall 
« reſpectively be put off from hearing for that time, and ſhall 
not come on again to hearing, without further order *. 

The regiſter's book of cauſes, &c. to be heard before the 
Lord Chancellor, or Maſter of the Rolls, is open to the 
inſpection of ſolicitors at the regiſters office during office- 


hours. 


* Ord. Canc. 158. 
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\HE 3 down. for hearing before the Lord 
Chancellor, or the Maſter of the Rolls, awarding 
oroceſs to hear judgment i is the next concern. 
Io obtain any kind of relief at the hearing, it is 1 
ſably neceſſary to prove the ſervice of the ſubpena to hear 
judgment upon the adverſe, party. 

The ſubpang to hear judgment can be procured only 
upon the regiſter” s note of the cauſe being ſet down to be 
heard, which ſeryes as a certificate to the Subpana-office 
for the regular iſſuing of this proceſs ; and without it the 
fal pœna can in no wiſe be obtained by a party leaving a 
Præcipe imply. 

The clerk in court ſetting « down the KY applies for 
the regiſter's note thereof in writing, and that being ob- 
tained a præcipe for the ſulpœua is made out in the fol- 
lowing form to which the -regiſter's note is to be annexed, 
and both are left at the gen elke . the umme 


s . 
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-* Where MR are more than three defendants the following ſeemz 
the moſt convenient form of making out the præcipe, obſerving 
never to put more than three defendants in each precipe. 


Subpana William Stradling, Samuel Pilgrim and Timothy 
Potton and hig wife to appear in Chancery to hear judg- 
ment, &c, 


Subpgna Thomas W betham, Arthur Whetham and Harriot 
Whetham to appear in Chancery to hear judgment, Oe. 


Subpana Sir Charles Farnaby Radcliffe, Robert Hinde, and 
Dame Elizabeth Saluſbury, to appear in Chancery to hear 
judgment, Ec. | 

Wildnan Solicitor Teſted 30 Jul 1784. 

| | Subpana 


William Stiles to appear in Chancery, returnable 
the 8th. of November, to hear judgment the 1. of 
November, at the ſuit Geoffrey Stradling. 


The writ is in the following form, 


« GEORGE the Third, bye 00D. Se. 
« to William Stiles greeting, For certain cauſes offered be- 


4 ſtanding any excuſe,/you perſonally be and appear before 
u us in our - ſaid Chancery, the eighth day of November 
« next, whereſoever it ſhall then be, to anſ 


« you may in no wiſe omit, under the penalty of one 
&« hundred pounds, and have there this writ. Witneſs 
* ourleit at Wm the 3oth: e Fab, in the 24th 


mum oy 


Jaded by de court to hear judgment, the eleventh day of 
November, at ike ſuit of Geoffrey Stradling. 


Label, William Stiles to appear in Chancery, returnable the 
8th of November, to hear judgment the 11th of Novem- 


ber, at the ſuit of Geoffrey Grading, 


This writ is days made Wee ie Mise days ass th 
day on which the cauſe is ſet down to be heard, unleſs the re 
turn day happens on a Sunday ; in which caſe a day more is 
allowed : the indorſement on the writ ſhews the day on which 
the cauſe is appointed to be heard. 

If the day to hear judgment, be-the firſt, PESTS 
in term, whereby the three days in term before the day 

| | 90 
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to hear judgment cannot be aſcertained, the writ muſt be 
made returnable on a general return day; as where the cauſe 
is ſet down for the firſt day of cauſes in Hilary term, the pro- 
ceſs muſt be made returnable in eight 82 of St. Hilary to 
hear judgment the 24th of January. 7 r 

Three perſons may be inſerted in one writ: a man and his 
wife are accounted only as one perſon. 

The ſervice of this proceſs is ſimilar to that of a ſubpœna to 
appear and anſwer, The ſervice of the label muſt be perſonal; 
ſhewing the body of the writ under ſeal at the time of ſer- 
vice; at the fame time leaving the label with the party ſerv- 
ed. The body of the writ under ſeal may be ſerved perſanal- 
ly, or left at the party's laſt place of reſidence with one of the 
family. If two or more are in a ſubpœna, one or two muſt 
be ſerved with labels; in all caſes of the ſervice of the label 
obſerving to ſhew the body of the writ under: ſeal at the time 
of ſervice *. 

The time of ſervice is to be regulated by the bees of 
the adverſe party. If he live 'in London, or within twenty 
miles, this proceſs ſhould be ſerved ten days excluſive before 
the time to hear judgment, ſave in the ſhort vacation be- 
tween Eaſter and Trinity term, and then eight days. If the 
adverſe party reſide above twenty miles from London, the ſer- 
vice muſt be fourteen days, excluſive before the time to hear 
judgment, except in the ſhort vacation, when it nod: be | 
ſerved only ten days t. 

Where an infant is rr Fr the affidavit of ſervice to 
hear judgment muſt be, that the guardian was ſerved, not 
the infant. Though the infant want ever ſo little of 21, the 
ſeryice muſt be upon the perſon appointed by the court to 
defend him f. | 

A defendant abſconding to avoid being ſerved with * 
proceſs to hear judgment, ſometimes occaſions an appli- 
cation to the court, to ſubſtitute a ſervice upon the clerk 


— 
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in court. Or if he likewiſe be out of the way, and no body 
attends at his office; as the orders for ſervice are diſcreti- 
onary, the court will, upon application make an order that 
ſervice upon the ſolicitor be good ſervice, a copy of ſuch or- 
der being left at the defendant's laſt era with ſome 
of the family v. 

The party ſerving this wool ſhould day . an A- 
davit of the ſervice to obviate any inconvenience which may 
poſſibly happen at the hearing; and an office copy from the 
affidavit office ſhould be ready in court, when called for. If 
the defendant do not appear, the affidavit of ſervice will be- 
nn Aru the TY wes ra 
cree niſi may be made thereon. | 
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Hearing. 


0 Hearing, 


„ 


T*. pleadings being regularly filed, publication a 
| paſſed, and the cauſe ſet down for hearing, and-pro- 


ceſs ſerved to bring in the party to hear judgment, the / ſuit 
comes in rotation to be heard before the Low: Chanerller, or 
Maſter of the Rolls. _ 

The Regiſter on the evening previous to the hearing of 
the cauſe for the enſuing day, uſually makes out a paper of 
the cauſes which ſtand next for hearing; one copy whereof 
is fixed up in the Regiſter-office, and another copy is put 
up in the Six-clerks office. There are generally twelve 
cauſes in each paper, and very rarely it happens that the 
paper is gone through in one day. The laſt cauſe, if it hap- 
pen to be called on, is always privileged; that is, neither 
party can be obliged to pay coſts of the day for not attend- 
ing when called on, the ſame being never ſtruck out of the 
paper for non-attendance, The Regiſter's book of cauſes, 
pleas, demurrers, exceptions, &c. is always open in office 
hours at the Regiſter-office for the inſpection of all perſons 
to inform themſelves if a cauſe is ſet down to be heard, how 


fur a cauſe ſtands out of the paper, and when likely to come 


on to be heard, 

_ The method of hearing cauſes is uſually this; the parties 
on both ſides appearing by their counſel, the plaintiff 's bill 
is firſt opened, or briefly abridged, and the defendant's an- 
ſwer alſo, by the junior counſel on each fide : after which 
the plaintiff's leading counſel ſtates the caſe, and the mat- 
ters in iſſue, and the points of equity ariſing therefrom, and 
then ſuch depoſitions as are called for by the plaintiff's coun- 
ſel are read by one of the ſix-clerks in Jefmin/ter Hall, * 


or 


* * — _— 


* The ſolicitors on each fide muſt take care to have the plead- 
. Ings and other records ſigned by the reſpeQive lix clerks; this 
their 
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or by the ſol icitor or his clerks in Lincoln's-Inm Hall, and 
the plaintiff may alſo read ſuch parts of the defendant's an- 
ſwer, as he thinks material or convenient . After this the 
reſt of the counſeſ for the plaintiff make their obſervations 
and arguments; then the defendant's counſel go through 
the ſame proceſs for him, except that they may not read any 
part of his anſwer ; and the counſel for the plaintiff are 
heard in reply, and conclude the argument. When all are 
heard, the court pronounces the deeree, adjuſtingevery point 
in debate EY to equity and good conſcience, which 
decree being uſually very long, the minutes of it are taken 
down, and ſometimes read openly in court by the regiſter. 

All parties generally take a copy of the minutes from the 
regiſter, and if it be apprehended that he hath made any 
miſtake, or the court hath been led into an error, by wrong 
information and miſconception ; the decree in minutes may 
be rectified, on application by 2 or petition for that 
purpoſe, _ 

Croſs cauſes between the ſame Mattie are generally con- 
trived to be brought on to be heard together, at the requeſt 


m 
N „ — Ji 
* 


their clerks in W procure upon eee for if WW fail 
herein, and the fix clerk in open court inſiſts. the office-copies not 
ſigned ought not to be read, the-cauſe will be ſtruck out of the pa- 
per, By the orders in Chancery, No copies of bills, anſwers, or 
* or other record ſhall be delivered out of the office, before it be 
« ſigned by the Proper fix clerk to whom it belongs, with his pro- 
per hand writing, or by his deputy in his abſence. Nor ſhall 
* any copy not ſo ſigned be made uſe of in court, or before any 
* maſter z which all clients ate to take notice' of, to the end they 
may be prepared with ſuch n n . of _ n 
Ord. Canc. 104. 

* On a trial at law, if the plaintiff es any vcd 8 defens 
dant's anſwer, he muſt read the whole of it; for by reading any of 
it, he ſhews a reliance on the truth of the defendant” ; PE 
and makes the whole of his anſwer evidence. a 


of 


414 Pearing. 


of either party by motion or petition of courſe, if the an- 
ſwer in the croſs cauſe come in before publication paſſes in 
the original cauſe*, or in convenient time before the origi- 
nal cauſe is ſet. down, or comes on to be heard 4. This 
chiefly depends upon the vigilance and attention of the 
plaintiff in the croſs: cauſe, for where the defendant in the 
croſs cauſe is in contempt for not putting in an anſwer to 
the croſs bill, the plaintiff in the croſs cauſe (defendant in 
the original cauſe) ſhould move to enlarge publication in 
the original cauſe until a fortnight after the anſwer comes 
into the croſs bill t, which upon ſpecial motion will be in 
moſt caſes granted; if this precaution be not obſerved, the 
original and croſs canſe cannot be brought on together, 
(the courſe of the court being in ſuch caſes not to ſtay pro- 
ceedings but publication only.) So if the plaintiff in the 
croſs cauſe, after publication. paſt in the croſs cauſe as well 

as in the original cauſe, or if both cauſes are ſet down for 
* neglect to ſerve proceſs to hear judgment; in all or 
either of theſe caſes, the original and croſs cauſe cannot be 
brought on to be heard at the ſame time, except the adverſe 
party conſents. Sometimes the croſs bill is filed ſo late, 
that publication has paſſed in the original cauſe, and then 
it is uſual to ſet down the croſs cauſe upon. bill and anſwer, 
and particularly ſo, if the object of the croſs bill is merely 
to purge the conſcience of the defendant, (plaintiff in the 
original cauſe) and thereby in a forlorn caſe to create a de- 


_— 


— 


' * It has been obſerved in the preceding pages of this work, 
that the anſwer to a croſs bill ſhould always be got in before pub- 
lication paſſes in the original cauſe, unleſs the plaintiff in the 
croſs cauſe means to reſt his defence upon the diſcovery ariſing 
out of the defendant's anſwer, and to go to hearing upon the de- 
poſitions taken in the original cauſe, or to 'examine only to 
points not examined to in the n. cauſe. 3 Px, Alm. 
9, 10. 
+ Prac, Reg. 188. 
T 2 Ves. 336. 1 Ath, 21. 291, | 
g fence. 
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| fence,” The court never permits witneſſes in a croſs 

cauſe, to be examined to the ſame points alceady examined 
in the original cauſe. Matter debors that examination may 
be examined to in the croſs cauſe : where witneſſes have 
been examined in each cauſe, and both are ripe for hearing ; 
it becomes in ſome caſes expedient for the plaintiff in the 
original cauſe, if the croſs cauſe hath acquired priority in 
the paper of cauſes, or vice verſa, when both cauſes are ſet 
down for hearing, and proceſs ſerved to hear judgment in 
each, to move for leave to bring forward his cauſe (if ne- 
ceſſary) that both original and croſs cauſe may come on to be 
heard at the ſame time, or that the croſs cauſeor original cauſe 
(as the caſe may be) may ſtand adjourned ſo that both cauſes 
may come on to be heard together. Upon an application 
of this ſort, it may be neceſſary to engraft a requeſt that 
the depoſitions taken in the original cauſe may be read at 
the hearing of the croſs cauſe, t fc : converſs. This is 
generally the caſe where both cauſes are ſet down, the one 
preceding the other, and ſome other cauſes intervene. A 
motion of this nature ſhould precede the day whereon the 
cauſe firſt ſet down is appointed to be heard, otherwiſe it 
ſhould ſeem, that if the court indulges the party in ſuch 


an application made upon the, day whereon the cauſe 


ſtands in the paper for hearing, it would be 1 payment 
of coſts of the day, viz. five pounds. 


If there be ſeyeral ſuits here, which, are e merely croſs 
cauſes between the ſame parties touching the ſame matters; 


ide depoſitions taken i in one cauſe, a, (by order), upon 
hearing be uſed in the others *. 


Where there, were, croſs cauſes, publication being paſt 
in the firſt, but not in the ſecond, an order was had, 5 
the depoſitions. in either cauſe might be uſed in both : 

ſaid, the depoſitions in the firſt cauſe, could not be oled 


in the. ſecond 7. 


* 


* x { * 
04 1 0 z. 0 
* ET . * 0 4 


* Px, Alm. 23. + 1 Ch. Ca, 237. 


Where 
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Where a cauſe is ſet down at the defendant's. requeſt, if 
the plaintiff not ſerved with proceſs ad audiendum j 
and his counſel attend at the day; and the defendant by 
his counſel attend not, yet the plaintiff ſhall have no coſts; 
for he was not compelled to appear, and the defendant 
might chuſe whether be would go on to . wo Cauſe 
heard ®. 

If the party who procures a cxtuſs't6'be fer down fo 
hearing is not ready to hear it at the day, but deſires it may 
ſtand over to another day; he muſt ordinarily pay the other 
who appears, the coſts of the day, (vi. five pounds) if 
the court ſee fit to indulge a further day +. 

Tf upon hearing, the plaintiff appears intitled to relief, 
but the caſe made by the bill is inſufficient to ground a 
complete decree, the court will frequently give the plain- 
tiff leave to file a ſupplemental bill, to bring the neceſſary 
matter, in addition to the caſe made by the n dil, 


— 


| Haring on Bill and defer. 


17 as plaintiff finds fuller Aan confeſſed in 1 de- 
fendant's anſwer, to ground a dectee upon, without fur- 
ther proof, he ſhould proceed to the hearing of the cauſe 
ypon bill and anſwer only. As if the plaintiff makes his 
title by a will, or other conveyance in the defendant's hands, 

and the demdent by anſwer confeſſes it: but in this caſe, 
- the defendant's anſwer is to be wholly read, and muſt be 

admitted to be true in all points; and no other evidence is 
to be admitted, unleſs it be a matter of record to which 
the anſwer refers, and is proveable by the record itſelf. 
The plaintiff ſhould therefore be well adviſed, that the 


i 


— 


d. Tut. 31, | | + Nec. Reg. 186, 1 3 44d. 133. 
; | court 
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court be not put to unneceſſary-trouble, and himſelf to a 
certain charge, in bringing his cauſe to a IT ra | 
will not bear a decree ®. 

When the plaintiff replies to an — 10 without 
ſerving a ſubpœna to rejoin, or rule given to paſs publi- 
cation, brings the cauſe on to a hearing, the anſwer will 
be taken wholly true, as as if there had been no replication 3 
for the defendant's opportunity of proving the anſwer, is 
taken away from him t. But it ſhould ſeem that a defend- 
ant might in ſuch caſe appear gratis, to rejoin, and exa- 
mine witneſſes, and proceed on with the gauſe: If the 
ſubpœna to rejoin be not ſerved, although ſued out; or the 
cefendant do not appear gratis to rejoin, the cauſe myſt 
be heard upon bill and anſwer, and no proofs admitted 0 
: be read . 

If the plaintiff go to hearing on bill and anfovr. and the 
court ſhall not ſee cauſe to make a decree thereupon for 
want of ſufficient matter confeſſed by the anſwer, the bill 
ſhall be diſmiſſed with coſts, (forty ſhillings, ] or the plain» 
tiff may be admitted to reply, if he defires it, paying dawn 
five pounds, or ſuch other coſts as the court ſhall think fit 
for the day, within four days after ſuch hearing; which if 
he does not, the diſmiſſion muſt ſtand, and being, ſigned 
and inrolled, may be pleaded in bar to a ne hill for the 
ſame matter, c. 9. 

Bill againſt three ſeveral executors of 33 iar factors, 
for account of goods; one of them ſwore he believed and 
hoped to prove, that the plaintiff was ſatisfied his demands. 
The plaintiff replied againſt the other two, and brought 
the cauſe on by bill and anſwer, as againſt-the third: It 
was inſiſted that the plaintiff could have no deeree, for by 
thus 8 on his dault vefendant's unſwer*muſt be 


#74: '? : 4 
tt 1 4 — _.. — 


* rr 
* Ord. Canc. 100. Pr. H. Ch. 18. Den £974 | | 
+ Prac. Reg. 317. 1 Ch. Ca. 21. t Toth. 466 - 

5 1 Px, Alm. 14. | N 
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taken to be true, and though he does not directly ſwear 

the money paid, yet he ſwears he believes and hopes to 
prove it paid; but by the plaintiff's not replying, he is 

excluded the benefit of his proof, and the practice was 

cunning. The Maſter of the Rolls ordered the plaintiff 


to pay coſts, and left the pings at liberty to reply to the 
other defendant *. | 


When Plaintiff does not appear. 


If the plaintiff procures the cauſe to be ſet down for 


hearing, and ſerves not the defendant with a ſubpana to 
hear judgment, if the defendant attend, and the plaintiff 


does not go on, the bill is ſometimes diſmiſſed : or however, 


the plaintiff muſt pay the defendant the coſts of the day, 
(five pounds;) for the plaintiff is intended to be always 
ready and preſent in court to proſecute his ſuit : and the 
defendant might find the cauſe, in the paper, or book of 
cauſes, and ſo had reaſon enough to attend for his own 
ſafety, becauſe the ſubpena might be left with ſome of his 
family, which is good ſervice, though he had no notice of 
it f. But ſaid, if the cauſe were procured to be ſet down 
by the defendant himſelf, and the complainant appear not, 
the defendant ſhall take no advantage thereof, except the 
ſubpena to hear judgment appears to have been ſerved, 

for otherwiſe the complainant is in no fault f. And one 


— 


by * 9 _ 


* Fern. 140- 


| + It ſhould ſeem by the SEPT — that although a plain- 
tiff ſets down his cauſe, yet, upon further conſideration of the 


matter, he may not think fit to ſerve the defendant with a ſub- 
pœna to hear judgment. In this caſe, the defendant muſt hear 
the cauſe, ad requifitionem defendentis, if he will have the bill 
diſmiſſed with coſts, though ſometimes a decree is . __ 
him. Gilb, Chan. 157, ep. nl 


t Prac, Reg. 192, 


a cauſe 


2 @a9— . 3 1 


- a cauſe is called on, and'the defendant's comileli Had.” 


and appears, and no counſel appears for the plaintiff, the 
court always calls upon the defendant to prove ſervice, and 
if he cannot do that, he cannot pray to have the bill diſ- 
miſſed; All the court can do in this caſe is, only to ſtrike 
the cauſe out of the paper; but if the defendant proves 
ſervice of the ſubpæna to hear judgment, the bill will be 
diſmiſſed with coſts. This proof of ſervice muſt be upon 
the affidavit of the party, viz. ** That he was on ſuch a 
« day ſerved with a ſulpœna to hear judgment at the plain- 
tiff's ſuit,” or any other perſon with whom the body of 
the ſubparna was left, may make affidavit thereof, which 
muſt be filed, and an office copy taken to be read in court. 


" When Difenden does not appear. 


The exule being called on, and the bill opened by the 
plaintiff's counſel, no counſel appearing for the defendant 
to open his anſwer, the court calls upon the plaintiff to 
prove ſervice of the ſubpamna to hear judgment; and an 
office-copy of the affidavit of ſervice being read, and it ap- 
pearing to the court, that the defendant has been duly 
ſerved therewith, the anſwer of ſuch defendant is ordered 
to be read, and it is in general no farther read than this, 
viz. The anſwer of William Stiles defendant, to the bill 
« of complaint of Geoffrey Stradling, complainant, the ſaid 
« defendant now, and at all times hereafter ſaving and re- 
« ſerving to himſelf all, and all manner of benefit, and 
« advantage of exception, &c.” And if the court upon 
ſuch hearing ſhall find cauſe (which is generally the caſe) 
to'decree for the plaintiff, yet a day ſhall be regularly given 
to the defendant to ſhew cauſe againſt the ſame *.- The 
plaintiff's counſel are upon ſuch default of the defendant 
intitled to a decree according to the prayer of their bill, ij 
cauſa, without reading any evidence, and they generally. 


—— —— —— 


eb. 


* Ord. Canc. 113. Thy 
Ee 2 take 


__ peating | 
OD NES a night hows. cher wiſ they Wes 


ann: 
In Sale of 3 bill ought to.eftabliſh a will againſt an 
heir at 4 — court vp 2 he makes default, 


LEES 


cauſe 3 over; if the defendant make getgult at the 
next bearing, the decree ſhall be abſolute; for, the ſecond 
hearing is to be conſidered. as 2 an * be dank 
when he did her 1. nbi 2 


A 4 * 


Where there are not ith Fend. 


In all ſuits great care ſhould be taken, that there be 
proper parties for and againſt whom the court may reſpec- 
tively make a decree, and alſo that there be all neceſſary 
parties; for if upon the face of the bill, it appears that 
any party is wanting, the court, many times at the hearing, 
| will not make a decree for want of proper parties. Or ifa 
decree: ſhould: be obtained, it may be. reverſed, or if it be 
not reverſed, yet none but the parties to the ſuits and thoſe 
claiming under gr through them. arg bound by it. 

If the defendant objects for want of parties (as he may) 
unleſs reſtrained by ſome. interlocutory order t, whereby he 
is, to, take no advantage | for want ot parties; this ſhould be 
done upon opening of the pleadings, before the cauſe is gone 
into upon the merits. Wbere! it appears to the court that 
a very material party is wanting, without which no com- 
plete decree can be made; as ers a man" ſeeks, an ac- 
chart of the ie or ſale of a real ae wh it n ä 


2 bw. . I © 3 . * WS. 1 
"* i# 8 * r — 1 * _ — 


„ Atk. 2, f Moſ 196. 


t An Sadler to reſtrain a party fi out © excepting | for waok of par- 
ties at the n is void, unleſs by conſent, Vers. 122. Arg. 


K 2 „„ * 


upon 


upon the 3 is only! tenant for life, 
and . the tenant in tail cannot be bound by 
the decree. 80 Where one lezatee brings a bill againſt an 
executor; and there àre nity” other none of 
whom will de . or by the account to 
be taken of the teftator's -alfets,} and each of: theſe * 8. 
tees may draw the account n over aguin. 

where ſeveral perſons are intitledt us next uf kin under — | 
ſtatute of diſtributions; arid only one of them is'brouphit = 
on to a hearing. Or when ar feil hate is to be ſold" under a 
will, and the heir at law is met breught on to à hearing. 
In theſe and al other caſeb; Wife the decrte cannot de 
made uiiifortti and einghas, Tis on the bne hand, the 
court will do the plaintiff righty fo on the diner band te 
will take care that the defendant Is not doubly vexed row tr 
muſt not be left under p ere aendern der ; 
of the plaintiff, who riight"WVe"im Ne 
firſt, and whoſe fault it Was that © Fr wis not ſo done. In 
theſe - caſes the aheienk rule s to difmiss the bill Wich 
coſts e, for want of necallary parties. The preſent courſe 
of the Court for foine” time pilſt bath been, and now is 
not to diſmiſs the bill +, but to let the cause Hand achourn⸗ 
ed over, on payment of coſts of the day, (ve pounds) 
and to direct the plaintiff to amend his bill, by adding 
proper parties. '» In many caſes. the diſmiſſion would be 
ſingularly hard, as where the party wanting to be'brought 


— 


r JOU 21 51: hb. HIOHNS MG 

. Diſcredional; inthe cum to „dini the bill, without projaiee, 
or let it ſtand over with liberty to amend. 1 Vn 428. 

+ A bill in Chancery is never diſuiſſed for want of ouanien; but 
ſtands over, pon phying coſts of the day. A. decree bf Sir 
Teſepb Jehylla, in a cauſs at the Rolls, todifmiſen bill for want 
1 of parties, was reverſed afterwards for that tea ſon. A-decree of the 


ſame nature in the / - 65a was afterwards reverſed in the 
Houſe of Lords. 2 4.1 15. 


an, 
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on, is a party: WW 28. 8 8 or executor. 
It ſhould ſeem that the court to ſupply the want of parties in 
ſome inſtances, as in caſe of an .adminiftration de bonis non 
c. would, direct, that upon the plaintiff producing ſuch 
adminiſtration, before the, Maſter, the account ſhould pro- 
ceed; . if, a., defendant be added after publication, the 
cauſe muſt. be heard quoad,that defendant upon bill and an- 
ſwer. But When the party which is wanting, becomes 
ai ſubſtantial. and material party, and who may controvert 
the plaintiff's, right to the demand in ſuit, and when he may 
deny it by his anſwer, and put the plaintiff and the other 
defendants h have anſwered, to examine | witneſſes de 
nove; and where the plaintiff muſt reply to this new party's 
anſwer, and both parties amine all over again, and the 
cauſe ſet doyn to be heard, 28. againſt. this new defendant. 
In ſych caſe, it ſhould ſeem that the bill ſhould be. diſmiſſed 
with coſts, but this is holly in the diſcretion of the 
court, according to. the particular circumſtances, of the 
caſe ; for although a diſmiſſion cannot be pronounced. for 
want of parties ſimply, yet caſes. may ariſe, where: the want 
of proper parties coupled with other matters, may induce 
the court to lean in favour of * on dane bales 2 


N . 3s: es 3M; 


Wh Folding FP be admitted at . Harb,” 


A dill in another cauſe is not to be read as evidence againſt 
the plaintiff named in it, unleſs it be proved, that it was 
exhibited with his privity ; for any one may. file a bill in an- 
other name. 1 Ch. Ca. 64, ' 

The. e af e bee uo eee FO 
dut then the whole may be read by the other party, 
If a defendant being an infant, anſwers by guardian, 

and at full age neither amends, or makes a new anſwer, 

as he may do, but prays a hearing of the cauſe de novo, his 
anfwer ſhall be evidence againſt him, Eg. Ca. Abr. 4- 
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If the plaintiff is charged by an anſwer, he muſt diſcharge 
himſelf by proof, and catnot'do it by reading the whole an- 
ſwer. 2 Ath. 383. 

The anſwer of a defendant diſclaiming all right to an 
eſtate, and not brought to a hearing, hall not be teadagaintt 
another defendant.” 2 Aid. 39. 7 

If a defendant by his anſwer denies an agreement, Ec. it 
ought to be proved by two witneſſes, Rs TE OE 
2Ch. Ca. 8. 1 Vern. 161. 

If the denial of a defendant by Aer be alike poſt. 
tive, and full to the fact, the court will decree. on the teſti- 
mony of one witneſs. 3 ft. 646. 1 Ven. 64. 

So if defendant's . anſwer is equally ſtrong with the 2 
ſition of one witneſs, there can be no decree againſt him, 
but if concurring circumſtances ſupport the ne * . 
may. 2 Att. 19. 140. 3 Ati. 47. 

If defendant by anſwer in another cauſe, hea he's. at 

- a deed in queſtion a releaſe, a releaſe once exiſted, and 
defendant has the leaſe, belonging to this releaſe, . plaintiff 
may read the draught of the releaſe, if well. proved. 1 Vex. 
387. 

it is a motion of courſe, chat a defendant for he 7 ke 
may be examined, faving juſt. exceptions. 2 Ath. 228. $ 

The evidence of a defendant, particeps criminis,. and in- 
tereſted, ſhall not be read, ſecus, if only attorney and truſtee. 

2 Vez. 627. 

Co-defendants may read againſt each other whatever is 
proved for plaintiff, 2 Yez. 622. 

A decree, or examination of witneſſes in a former cauſe 
between the ſame parties, may be read as evidence, though 
not concluſive, although thereby there is not an en en 
of examining between co-defendants. 2 Ven. 89. 

A decree in a former cauſe wherein the then leſſee, and not 
the impropriator, was plaintiff, and the then tenants were 
defendants, admitted as evidence. Bunb. 110. 

A decree in a tythe cauſe cannot be read, unleſs proved to : 
be touching the ſame lands or tythe. Bunb. 284. 
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> * a ahora heard 
e time ſtall be lloyd upon bot caſed by pc 
order, 


If the point in iſſue in the croſs cauſe, was nt in ifſue in 
be ghd ce the depoſitions in the original cauſe, canne 
q be read in the croſs-cauſe, Bund, 32111 
| Depoſitians in acroſs. cauſe, brought after 2 deere pro- 
1 nounced: in-the original gaule, cannot be read touching the 
_ matters in iſſue in the original cauſe, but may as to matters 
matte in ths original cauſe. 3 Ait. 501. 
Depaſitions in à former (cauſe in Chancery, admitted to 
eee upon. motion the ſume matter being then under 
exarnindtion -/ a8 now; though neither the plaintiff, nor 
any uider; whom he chained was party to the former cauſe, 
C. Ca.. .. 
So depoſitions in « cauſe anke cn want of equity for 
relief.” 5. Cx. „ e 
6 "Depolitibns for 4 leg gatee "A an executor to prove 
alſets, in a bill brought by pee for the fame i intent 
admitted. f Worn. / +> 
If on bill brought. b y deviſces, t to eſtabliſh a will, the 
heir at law prevails to ſet i it alide, he Thall have the benefit 
of the depofitions i in that cauſe, fn another cauſe brought by 
him againſt a purchaſor before 12 anſwers Came. in, in the 
former. 2 Ak. 1 174. ef 
But where the former cauſe was diſmiſſed for irregularity 
the depolitions therein can neyer by e admitted in F cauſe 


5 for the ſame matter, Ch. Ca. eee 
If plaintiff or defendant Obtain an order for che ue of 
depoſitions in.angther cauſe, the adverſe party may uſe them 
without mation, unleſs he be ien 7 the, Ge order. 
| Ws Gang e e e | 
1 . The::depoſitions - .of + Genen not Ae may b | 
read for another; dafandant, amd niſo for plaintiff; though 
e e gen Me 7 75 0 
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n may be wr * colts, it nn . * 


Ath. 401. 
3 be 4 depoſition. of A defendant whom 1 
can give no evidence, may be read for another defongant. - 
3 Wins. 288. 


So the depoſition of one 8838 charged with * 
fraud, cannot be read for another defendant, as it may 
tend to excuſe him with regard to his own cots. 1 tk. 
20 

The evidence of a co-defendant, particeþs fraudis 8 in- 
tereſted, ſhall not be read, though if only truſtee, it may, 
for it goes to bis credit only; and not. to his . — 
2 Ve. 629. 

If the cauſe is brought on to a x hearing, and ſtands over 
with liberty to add a party, if he is a material defendant, and 
concerned in intereſt, the depoſitions taken * cannot be 
read againſt him. Bunb. 310 

Depoſitions de bene ot, taken many years before, may, be 
-ubliſhed with depoſitions in a ſupplemental cauſe, on affidavit 
that ſome of the witneſſes are dead, and that. nothing can be 
heard of the others on enquiry, but without prejudice to ex- 
ceptions. 2 Vex. 296. 

Though depoſitions taken de * 2 are irregular, es 
cannot be objected to at the hearing, the order to paſs * 
tion ſhould be diſcharged. 2 4th. 189. 

Depoſitions de bene &fe, {hall be publiſhed, where it is mo- 
rally impoſſible to examine the witneſſes in chief; as if a com- 
miſſion has iſſued to examine in Sweden, the King has refuſed 
to let it be executed, the commiſſion is come back, and the 
king of Sweden has ordered a publick examination before his 
own judges. 2 Ver. 325» 3360. 

Anexecutor in truſt, is not a good witneſs for his ceftui gue 
truſi, though a bare truſtee i is. 3 Mis. 180. 

If a plaintiff, executor examines his ſon, and dies, leaving 
his ſon executor, who alſo takes out adminiſtration, de bonis 
non, of the original teſtator, and he revives, yet his depoſiti- 
on in the original cauſe may be read. 3 Ark. 615. 


If 


* 
* 
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If a creditor brings bill againſt an executor for an account 
* aſſets, the evidence of a co-executor, tending to in- 
creaſe «end: eſtate, cannot be read, for he has an intereſt. 
3 Ait. 
5 The 3 of a huſband ſhall be admitted, though his 
wife is a defendant, if the intereſt of a third perſon i is con- 
cerned. . 

The depoſition of the wife of a prochain amy of plain- 
tifPs feme covert, cannot be read for plaintiff, 3 Ath. 511. 
5 bond or mortgage deed is primd facie good evidence, but 
if there are manifeſt ſigns of fraud in the obligee, he ſhall be 
put to prove actual payment. 3 Wms.*288. 

The evidence of one having an intereſt cannot be read, 
though he is ſatisfied, - unleſs a releaſe is produced. 2 4th. 
15 | 

If there is an agreement in writing between A. and B. 
the ſteward of C. for ſale of /'s eſtate to C.; but the cove- 
nant by B. and he bound in penalty for the performance, and 
A. brings bill againſt B. and C. charging there was a defeaz- 
ance prepared, but the execution prevented by B.; B's de- 
poſition cannot be read for C.; eſpecially if B. has examined 
witneſſes, 2 Vez. 219. 

Depoſitions to prove that plaintiff, ( who ſues for dower) 
had acknowledged a bond to be given in lieu of dower, 
though it does not appear on the face of it, cannot be read. 

ll. 

. joins fraudulently, in granting an eſtate, with- 
out the uſual covenants, but only that he has done no act to 
incumber, his depoſition may be read, to impeach his title 
to the eſtate, and to ſhew it was done to carry on the fraud. 
2 Ath. 228. 

The evidence of a witneſs is not invalidated by reaſon of 
his tender years, if it is of a circumſtance likely to make a 
great impreſſion on his mind. 2 Att. 243. 

The depoſition of heathen idolators ſworn according to 
their ceremonies in the moſt uſual and ſolemn ä 

r 
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under ſpecial circumſtances, been admitted in he nent 

1 Ath. 21. 

On an appeal from the Rolls, the 8 en 
may be let in to read new evidence, not 4 een 
he will give up his depoſit. 2 Att. 408. 110 

A deed mentioned in the bill, to which the Pw rs * 
anſwer ſaid, he believed there was ſuch a deed as in the ſaid bill 
is ſet forth, &. ſhall not be read without proof; for the 
confeſſion does not admit more than is alledged by the hill, 
and does not warrant the reading of a deed with like clauſes. 
2 Vent. 361. 

The mark of impropriator's * admitted as evi- 
dence of a mortuary. Bunb. 46. 

Miniſters accounts though 1 eee to 31 Hm. 8. thay 
be bead ina tythe cauſe. Bunb. 284. | 

Entries in the accounts of the lord's 7 es * to 
prove a modus to the vicar, in diſcharge againſt the i ern 
ator, the plaintiff. Bunb. 180. 

A bailiff's accounts have been admitted as iden of quit- 
rents, ſed. qu. as to a lord of a manor's books. Bunb, 46. 

That an account may be evidence of quit- rents, it muſt 
appear to be a bailiff's, and ſigned by him. 2 Ath. 140. 

Anentry in a man's Book of accounts may, on a reference 
to a Maſter be read, not as evidence of the debt, but of a 
claim of it in the life-time of the deceaſed. 2 Yez. 544. 

Letters or books of an agent or ſervant, may be read, if 
he is dead, otherwiſe not. 2 Vez. 190. 

The probate of a will may not be read in caſe of a real 
eſtate, the defendant has admitted he believes there is ſuch a 
will, ſecus if his admiſſion had been full. Bunb. 6. 

So a deed proved upon a commiſſion againſt one defend. 
int only, ſhall not be n againſt the other defendant. 
2 Vent. 301. | 

Exhibits proved vivd voce at the hearing, cannot be read 
where there is a right to controvert, or to a croſs-examinati- 


on. 2 Ve. 472» A oo 


428 Hearing. - 
A deed may be proved: vivd vocr at the learing; N as to 
a 4 will, 3 Ws. 91. 


The defendant's witneſs proves a deed, aind refers to it in 


kid depoſition; the plaintiff cannot compel the defendant to 
produce the deed at the hearing, the reference thereto not 
waking it part of the depoſition, unleſs mentioned therein 
in hec verba. 3 Wms. 35. 

Acorporation, as triſives for a charity; ſhall not be oblige 
to produce their books relating to the truſt, though they ſub- 
mitted by their anſwer to produce as the court hall Greet 
Bunb. 290. 

The court will order public books (as of a manor bun) 
to be produced, in Whatever uu _y are, age . 
2 Vez. 578. of 2 

eee and de dienen of 2 

annuity, to ſet aſide which, a bill is brought, ſhall be obliged 
to leave the draught with his clerk i in court, but not on oath, 
2 Att. 214. 
1 K bund has been delivered up to plaintif, hes Ghitiot tead 
parol evidence to the contents of it, whether the bill is to be 
relieved againſt it, mn en 
evidence. 1 x. oy; 

An inquiſition of lunacy, and other eine 5 be 
. but are not concluſive er _ * may be tra- 
. verſed. 12h 412 0 

Acts of the court as a ne San . 
berween the ſame part, may be read without order. _ Mop. 
188. 
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Dake” is 2 | final ſentence, ' or ie of court, ae 
nounced on hearing and underſtanding all the points 
in ie, and determining the right of all the parties 1 in the 
ſuit, according to equity and good conſcience. 
The decree is either interlocutery or final. It very ſeldom 
happens that the firſt decree can be final, or conclude the 
cauſe ; for if any matter of fact is ſtrongly controverted, 
this court is ſo ſenſible of the deficiency of trial, by written 
evidence, that it will not bind the parties thereby, but 
uſually directs the matter to be tried by jury; eſpecially 
ſuch important facts as the validity of a will, or whether . 
is heir at law to B.; or the exiſtence of a modus decrmandi ; 
or real and immemorial compoſition for tithes. But as no 
jury can be ſummoned to attend at this court, the fact is 
uſually directed to be tried at the bar of the court of King's 
Bench, or at the aſſizes upon a feigned ue. For (in order 
to bring it there, and have the point in diſpute, - and that 
only put in iſſue,) an action is feigned to be brought, 
wherein the pretended plaintiff declares, that he laid a 
wager of five pounds with the defendant, that A. was heir 
at law to B.; and then avers that he is ſo, and brings his 
action for the hye pounds. The defendant admits the wager ; 
but avers that A. is not heir at law to B. and thereupon, 
that iſſue is joined which is directed out of Chancery to be 
tried, and there the verdi& of ra, Jurors at law derermines 
the fact in the court- of equity. = 
So if a queſtion of mere law ariſes in the courſe of a 
cauſe, as Whether by the words of a will, an eſtate for li life 
or in tail is created, or whether a' future intereſt deviſed 
by a teſtator, ſhall operate. as a remainder, or an executory 
deviſe : it is the practice of this court to refer it to the 
opinion of the judges of the court of King's Bench, upon 
a _ ſtated for that purpoſe; wherein all the material 


facts 


430 Decree. 

facts are admitted, and the point of law is ſubmitted to 
their deciſion; who thereupon hear it ſolemnly argued by 
counſel on both ſides, and certify their opinion in writing 
to the Lord Chancellor. And upon ſuch certificate, the 
decree is uſually founded. Another thing alſo retards the 
completion of decrees ; frequently long accounts are to 
be ſettled, incumbrances and debts to be enquired into, 
and an hundred little facts to be cleared up, before a de- 
cree.can- do full and ſufficient juſtice. Theſe matters are 


always, by the decretal order on the firſt hearing, referred to 


a Maſter in Chancery to examine, which examination 
frequently laſts a long time, and then he is to report the 
fact as it appears to him, to the court. When all iſſues are 
tried and ſettled, and all referencies, the cauſe is brought 
to hearing, upon the matters of equity LEY, and a final 
decree is made. 

The decree being pronounced, copies of the minutes 
taken by the regiſters. in court, are uſually applied for, 
by all parties reſpectively, or the ſeveral parties employ- 
ing different ſolicitors in the ſuit; and this is uſually 
ex abundanti cauteld, that if the ſame are objectionable, at- 
tention may be paid thereto in due time. The party in 
whoſe favour the decree is made, carries the brief given to 
one of his ſenior counſel, to the regiſter of the day, when 


the cauſe was heard; (for each regiſter takes his turn alter-, 


nately,) and beſpeaks the decree to be drawn up, the ad- 
verſe party uſually beſpeaks a copy. Sometimes the party 
drawing up the original decree, neglects to return it to the 
regiſter, whereby the adverſe party is delayed in having a 
copy, this drives the party injured to his remedy, by 


motion in court, that the adverſe party's ſolicitor may 


« forthwith return to A. B. the regiſter, the | decree made 


<< on the hearing of the cauſe, on ſuch a day, which was by 
<« him drawn up, in order that the party applying may have 
«or take a like copy thereof; and that the ſame may be paſſed 
« and entered.” Notice in writing, of this application ſhould 


be ſerved upon the adverſe clerk in court t perſonally, or on 
his 
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his agent at his ſeat in the Sjx-clerk's office, by leaving a 
copy of ſuch notice at the time of ſervice, — 
but one, before the day whereon the motion is intendedito be 


made. The decree being returned, and an office-copy taken 


by the adverſe party, the decree is as yet inchoate, and im- 
perfect, two very material requiſites remaining to be done 
previous to the perfecting thereof, viz. paſſing and enter- 
ing ; the firſt of theſe is done, by application to the regiſter. 
to appoint a day for paſſing the decree, which he does, by 
ſending a note in writing to the adverſe party's clerk in 
court, informing him that the decree will be paſſed 'on 
ſuch a day, and requiring him to bring his copy, and to 
attend at the paſſing, or that he will paſs the decree with- 
out him. This is done, to give all parties an opportu- 
nity of pointing out any erfors or objections which he 
may have, and which the regiſter can rectify. If the mi- 
nutes taken at the hearing, are doubtful, or if either party 
thinks himſelf really aggrieved by the decree, as it is then 
going to be paſſed, or if he conceives, they are materially and. 
eſſentially wrong, or contrary to the plain ſenſe and mean- 
ing of the court, when the decree was pronounced, in any 
of theſe caſes, an application ſhould be made before the 
decree is paſſed, either by motion or petition, that the 
minutes of the decree may be rectified, ſtating therein the 
ſpecific matter to be added or altered, and upon hearing 
and conſidering of the argument on both ſides, the court 
rejects or adopts the alteration propoſed. The decree 
being paſſed, previous to any proceedings being had 
thereon, the laſt remaining form muſt be performed, viz. 
the entry thereof at the entering books in the regiſter 
office; this is done by leaving the original decree at the 
entering books, and the decree appearing by the regiſter's 


It is no decree until drawn up and paſſed by the regiſter, the 
minutes are only a warrant for a decree. 2 Freem. 46. 
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ſignature to be paſſed, 2 true copy thereaf is entered, of 


courſe into the books 3; ſix-pence is paid far every fide, and 
one ſhilling duty for every ten ſides, If the party in pa- 
ſeflion of the original decree, neglects or refuſes to enter it, 
the office-copy regularly paſſed and ſigned, may be enter. 
ed in like manner as the original. And where any delay 
appears in perfecting the entry of the decree, the office- 
copy of the original decree, upon application to the re- 
giſter, will be ſigned by him, if the original has been 
previouſly left at the entering books, . and the office- 
copy ſo authenticated will be ſufficient to authoriſe 
proceedings in purſuance of the decree. For unleſs 
original decree appears to be entered, or the office 
is ſighed by the regiſter as before mentioned, the Maſter 
to-whom the matters in the decree are referred for enquiry, 
will not iſſue. any warrants, or ſuffer proceedings to be 
carried on according to the direction of the decree, or if 


inadvertently proceedings are had, they are irregular and 


The entry of the decree is reſtricted by the courſe of the 
court to a certain period, << All decrees and diſmiſſions pro- 
„% nounced upon hearing the cauſe in this court, are to 
© be drawn' up, figned, and inrolled, before the firſt day 
<< after the next Michacimas or Eaſter term, after the ſame 
ſhall be pronounced reſpectively, and not at any time 
tc after, without ſpecial leave of the court; * ' ſignified by 
order made upon application, by motion qr - petition, of 
courſe to enter the decree ' nunc pro tune, and the order fo 
made being drawn up, (the counſePs-brief on motion ſigned 
by him, being left at the regiſter-office, when the order is 
applied for there) and paſſed and entered at the ſame office, 


. 


the order muſt be ſerved upon the entering clerk at the 
regiſter-office, when the decree is left to be entered; 
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without this order a deeree not entered within the time. 


rided by the courſe of the ecurt cannot be entered. 

The ruleb and orders of court, are ſilent as to the y 
of the decree;ʒ the drawing up, (in which may be — * 
the entry) ſſigning and inrolling only, are provided for; 
but as the entry muſt precede, as well the ſigning and in- 
rollment, as any proceeding In purſuance of the dectet , 
the order ſeems to imply that the entry muſt he within the 
time preicribed for the inrollment, and this ſeems to be the 
en 8 —_— not the lenser. Tint g atad 
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The minerldy;; 8 of n | 
larly ſerved with procefs to hear judgment, prechudes the 
plaintiff from an abſolute der tee in the firſt inſtanoe j the 
court in eithef caſe prodeeds: ta make a regular: decret 
upon the merits of the caſe, ſuperadding thereto a provi- 
ſional clauſe,/:* That ſuch decres is to be binding upon 
« the defendant, unleſs being ſerved: with proceſs; he ſhall 
“ within a! limited time, ſhew cauſe to the contrary.“ 
And this deeree being ſub modo only, is emphatically: W 
a decree: or unleſs eauſe nM Gd 

The inkereſt of infants, is fo far vegaried and an 
againſt an infant defendant, without having a day given 
bn ne n TY A decree 


„ Ei q 13 LOO a „„ _ againſt 
IN - bake — — — — — FT. 

Mol. 71. il Cop ,s nt 5 PN 
+ Eg. Ca. i 280. This "may W 7 "Tit 
down, for although an infant be ego without a day to 
ſhew cauſe after he comes of age; yet if lands are decreed to be 
ſold for payment of debts, the infant will be bound. *1'Yerx 295. 
do if lands are deviſed to be ſold for payment of debts, the lands 
+ Ff - may 


a infant, always nel nein * Tbat 
e the decree is to he binding an the infant, unletz on be- 
_ << ing ſerved with a ſubhæ na to ſhe cauſe againſt the ſame, 
< he:ſball; within ſix months, after he ſball atzain:ewenty-. 
one | yearsy. ſhew unto This court: good gauſe tothe con · 

s trary. Gigi z Jaw. 2 bn 0m, Nes dt . 31 
Where 3 appear for defendant Ar the hearing, 
and proceſs appears to have been duly ſerved, the;anſwer of 
fuch-defendant ſhall be read; and if the court, upon ſuch 
hearing, ſhall find cauſe to deeree for plaibtiff, yet a day 
ſhall regularly be given to the defendant, to ſhew cauſe 
againſt the ſame, and the order is to be penned by the re- 
giſter accurdingly &, 71. hich, i is uſual g in the following 
form. And this decree is to be binding upon the de- 
fſendant, unleſs he being ſerved with a ſubpœna, for that 


* purpoſeh uſhall q at the return thereof, . ſhew:: unto! this 
<-courtigood; cauſe ti the cnttary. But before the ſaid 
e deſendantiis to be admitted tui ſhew ſuch cauſe, he is to 
pay untog the plaintiff his coſts of this day's default of 
een 26 be taxed-byithe. ſaid Maſter, (the Maſter 
to hom the matters in the decree are referred) $11! 
Tbe derte niſi againiſt an infant being drawn up, paſs 
and entered, the plaintiff proceeds to vearry! the matter 
therein directed into execution: and herein ſetms to con- 
ſiſt the diſtinction between a deoree niſi, againſt an infant 
defendants and a decree 20 upon default vl appearance. 
nnen dus nah 941 22. ano. aids gi „ 2 
179 13 15 * Antes d IO 34150513 ob F lai as 
wer be Greg to be gd vitbout giving the, lein odge a dey 
to ſhew cauſe, 872 if the legal eſtate is in truſtees, and an execu- 
tion of the truſt is direQed, the infant is not intitled to a day to 
new cauſe; 2 K . Seri, if he is directed to do any act; as 
to join in the ſale, Wc, 2 bf oor 429. as if there be a mortgage, 
abc a diſputable title, and no money can be raiſed by aſſignment 
thereof, equity will not d 5 2 en el the infant ar- 
ur at age. 2 Venir. LLP 
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A decree %, againſt an infant — ſo far of the nature 


of an abſolute decree, as to authoriſe proceedings under it; 
as in 9 4 caſes nor does ĩt ſeem reverſible, but for 
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Teaving the'body of the writ under” ſeaf,”ar"the gent 
houſe 'ot place” of talents h thi defendant lift ferv 
_ one of the, Fatalf 9 a4 "the later ſeoms che rcper 
| BS dane Futte defend- 
Hh may be inſerted” fn one writ. Huſtand and wife are 
accounted as one perſon. inn bt 
The decree niſi, being produce 5 the © ee 
accompanied with 20 pferd i the following form; the writ 
vill ve mage out aco/dihgly: 0 Mg Ml 
NT IE OOTY ad wRY lo 0791. 9113 ab 219%Þþ 
* William Stiles to appear in Chancery, the 24th 


rr day: of January, to ſhew cauſe againſt. a decree, 
dated the 600 November, 1783, at the ſuit of 
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n. Mi irt in the folewing Form. 


| oy ig Third, by th grace of God, of Great Britain, 

oe, to: William Stiles, greeting, For certain caules offered 
before ud, in,gur Chancery e command and ſtrictiy en- 
join you, that laying all other matters aſide, and notwith- 
ſtanding any excuſe, you perſonally be and appear before 
us in our ſaid Chancery, the twenty- fourth day of January 
inſtant, whereſoever it ſhall then be, then and there, to 
ſhew {20m and ſufficient cauſe, in a certain matter, in our 


2 between ye 0 — — date the Ne 
tenth. 255 of November voy NIN Io furcher wk. 


what our ſaid, court Part = conſidered i in this behalf. 
And this you, may in na iſe. omit, under the penalty of 
one hundred pounds, and have there this writ. Witneſs 
ourſelf, at Meſiminſter, the . day of January in the 230 
year of our reig. Fe and e 

Indorſed 0 the Court,» 


Yo OL 


CS & Þ v 


_ 24th of 5 to ſhew, cauſe.. againſt a 
decree dated the 16th of November, 758.7 at the 


won of ped] of n \ 
dt 1 Caring and Carine 


This 3 PB 88 ſerved, an affidavit of 
ſervice thereof ſhould: be made and filed, and -an. office- 
copy taken to be read in court. The ſolicitor then in- 
ſtructs counſel to move to make the decree abſolute ; but 
previous thereto, in the morning of the day forſhewing cau le, 
and on which the motion is to be made to make the decree 


* abſolute, the ſollicitor applies to the regiſter for his w_ 
cate, 
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. . rn a 


437 
co ——— in 8 (indorſed upon the 
decree). There is not any order entered with the regiſter, 
« whereby cauſe i is ſhewn to the contrary hereof to the 29th 
« day of January, (the day on which the motion is made, 
Upon the affidavit of ſervice of the fubpana, and this ered 
cate, the motion is made of courſe to make the decree at 
lute, which is ordered accordingly. 

There ſeems to be no prefixt time for the ſervice af dis 
ſabpœna, nor how many days notice the defendant is to have 
between the day of ſervice, and the day to ſhew cauſe; it 
ſeems by the courſe of the court, the defendant is to have 
eight days excluſive of the day of ſervice to ſhew cauſe; 
either by ſerving the writ eight days before the return-day, 
or by ſerving the ſubpana, ſo that the defendant may have 
eight days from the day of ſervice; and as the motion for 
making the decree abſolute, ean only be in term time or on a 
ſeal-· day, the ſervice of the ſubpœna ſhould be adapted thereto. 
And therefore it ſhould ſeem that the return-day (if the ſub- 
pena be previouſly ſerved eight days) or the cighth day ex- 
cluſive of the day of ſervice, is the regular day to move to 
make the decree abſolute, and attention ſhould be had; that 
the regiſter's certificate be dated that day. The order for 
making the decree abſolute being drawn up, paſſed and en- 
tered, at the regiſter-office, and ſerved upon the adverſe clerk 
in court, the matters directed by the decree to be enquired. - 
into, or carried into execution, &c, are to be proceeded upon 
as in ordinary caſes, | | 

If a defendant means to ſhew cauſe againſt a decree on 
default, being made abſolute; as ſoon as he is ſerved with 
the ſubpana to ſhew cauſe, an application ſhould be made 
by petition to the Lord Chancellor, or Maſter of the Rolls 
before whom the cauſe was ſet down, ſtating the default of 
the defendant and praying, that upon payment of - the . coſts 
of the petitioner's default in not attending the hearing, the 
cauſe may be reſtored to the paper of cauſes, and ſet down 
to be heard next after the cauſes already appointed to be 


heard, 
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bear, Which will be ordered of bunte: The petition an- 
wered,” being left at the regiſtet-office, and the order there- 
| drawn up, paſſed, and entered at the ſame office, and a 
py thereof ſerved upon the adverſe clerk in court perfonall), | 
left- with his agent at his ſeat in the Six-clerks office, 
ewing at the time of ſeryice, the original order paſſed, 
and entered; a bill of coſts purſuant to the order ſhould 
be demanded at the ſame time, and if upon taxation there- 
of, the clerks in court on each fide differ, the decree: muſt be 
taken to the Maſter's office, to whom the cauſe is referred, 
and the bill of coſts left there, taking out a warrant on 
leaving the ſame, and at the return thereof another warrant 
to proceed thereon, and if the adverſe party do not attend, 
a third warrant to proceed on the bill of coſts. And if no 
attendance is given by the adverſe party, the Maſter pro- 
ceeds ex purtę, but before that be done, the perſon ſetving 
the warrants muſt make oath of the due ſervice of each war- 
rant upon the adverſe clerk in like manner as' tn order to ſet 
down the cauſe is ſerved.” 

The coſts purſuant to the taxation being A or adored 
to the adverſe clerk in court, and a certificate or receipt 
from him, that the ſame are paid, or an affidavit made and 
filed of a tender or refuſal thereof * ; the defendant ap- 
plies to the regiſter with the order for reftoring the cauſe, 
accompanied” with a certificate -or receipt of the taxed coſts 
being "paid, or an affidavit as before mentioned, and the 
regiſter ſets down, the cauſe to be heard next after the 
cauſes then appointed to be heard. The regiſter will not ſet 
down the cauſe without ſeeing the receipt or affidavit of ten- 
der or refuſal of the coſts, and unleſs the cauſe be ſet down, 
it ſeems, the regiſter will, at the inſtance of the plaintiff, cer- 
tify chere is no order whereby cauſe is ſhewn to the contrary 
of the decree, the order being CHO a of iclelf to be no 
bas of ſe 5 gr —— 
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* Qrd. Canc. 112. 


A de- 


A decree niſi againſt an infant is drawm sup; paſſed, en- 
tered and acted under, and in many reſpects is conſidered, 
5 an abſolute decree; for the court having given judgment 
upon the merits, if when che infant arrives at age, he cannot 

ſhew good cauſe to the contrary, it is an abſolute decree 
ab prada In a decree of forecloſure,.though' an infant 
has a day to ſhew cauſe againſt the decree after he comes 
of age, yet he is not when he comes of age to rayel into 
the account, nor is he ſo much as intitled to redeem the 
mortgage by paying what is reported due, but is only inti- 
tled to ſhew an error in the decree ; and unleſs there 
is new matter, fraud, or colluſion, an infant is bound by a 
decree W for his ede do Wen nk executor: if 1 
dies 1. 
An infant may — a 1 ee. it is os 
abſolute two; ways; in caſe. of, fraud or..colluſion - between 
the plaintiff and his guardian by an original bill &, in which 
it will be enough for him, to ſay the decree was obtained 
by fraud and colluſion, or that no day was given him to 
ſhew cauſe againſt it ||, or if matter that appeared at the 
hearing was not inſiſted ,on, the infant may amend his 
anſwer put in whilſt an infant, if he has a day given him 
by the decree to ſhew cauſe. when he comes of age, (and 
without it the decree is erroneous) or he may put in a 
new anſwer upon motion or petition of, courſe. alledging 
his right was not fully ſet forth, or his intereſt not con- 


a 8 38 44 4. . AE 
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*Moſ. 203. | 

+. 3 Wms. 352. in notis, \ this. was admined by the counſel on 
both ſides, and alſo by the court to be the ſettled practice. 

t 1 Atk. 631. 

$ Mof. 203. 3cB. 

| In caſe of an erroneous decree againſt a an . Mr. * ö 
uſed always to adviſe the bringing of an original bill rp ſet it aſide, 


but in ſuch bill to alledge ſpecially the errors in the * . 
Vn. 737. 


ſulted 


fulted in the former: anſwer v. If new matter be diſcovered 
ſince the infant's anſwer was put in, a bill of diſcovery 

de filed; and the time of . fix months by the courſe of the 
court allowed for a defendant: to ſhew cauſe why. a-decree 
mould not be made abſolute after he comes of age, is not ſo 
ſacred, but that in particular caſes, and where .the matter 
is of conſequence, and it ſeems probable a material diſco- 
very will ariſe out of the defendant's anſwer, from whence 
the infant may amend his on anſwer, and make a bet- 
ter defenee, the court upon the particular circumſtances of 
the caſe, after the fix months are expired has enlarged the 
time for three months niſi, and upon an inſufficient anſwer, 
the time has been enlarged, quouſus a full anſwer came 
in. And it is a good cauſe why a decree ſhould not be 
made abſolute, againſt an infant who has attained twenty- 
one, that he has put in a new-anſwer, and the plaintiff muſt 
proceed upon the anſwer F of en 
as in other caſes 4. 

The deeree againſt an infant, direfing the ſervice of pro- 
ceſs to ſhew cauſe when he arrives at twenty-one ; a ſubpæ- 
na to ſhew cauſe muſt be obtained as before directed, and 
ſerved upon the defendant (olim infans) in the uſual manner, 
and upon affidavit and certificate, the decree may be made 
abſolute, by motion of courſe, in like manner as a eee by 
nn of bereue 


Who are bound by the Decree. 


All parties, and privies are bound by the decree, ſo is a 
purchaſor after the decree, and a purchaſor pendente lite f. 


— 


* Moſ. 67. 1 Wms. 504. 2 Atk. 531. 2 Wms. 403. 
* + Meſ. 313: The conſequence of an- infant putting in a new 
anſwer is, that he may examine witneſſes a- new to prove his 
defence, which may 'be different * what it was before. 
2 Mm. 403. 

t Ch. Ca. 152. 231. 1 Vern. 459. 


A de- 


* Fay, 5 


— x mbreatearaton | 


tail binds his iſſue ®, and the remainder-man, who claims 
by a voluntary ſettlement of the tenant in tail, although 
no party to the decree f. If a perſon, preſent at the pro- 
nouncing of a decree, pays money to an executor contrary 
to the decree; though he was no party to the ſuit, nor ſerved 


with an order for the non- payment, he ſhall be bound by the 


decree . 

Where four pariſhioners are ——_ to defend for all, and 
there is a decree againſt them; another pariſhioner not 
party or privy to thoſe four defendants, ſhall be bound by the 
decree 8. 

If the lord of a manor is decreed” to admit copyholders up- 


on a fine certain; a copyholder, not 2 party, hal take * 
vantage of the . 


Who a are not bound by the Decree 


A purchaſer bond | file, before ws bill exhibited, not vebip 
a party by the bill nor by the order, hall not be bound by the 


decree, nor any one who does not appear gratis, nor was 


ſerved with proceſs to hear judgment *. 

Nor any one, was has an intereſt, and is not party or 
privy ++- 

Copyholders in fee, or frecholdems for life, not parties, are 
not bound by a decree againſt the Lord of the manor tt. 

If one defendant is in contempt to a ſequeſtration, and a 
decree is made againſt other defendants; that does not bind 
the defendant in contempt, but he may afterwards appear and 
anſwer, and have the cauſe heard S$. 


. — 
* Ch, Ca 220. ** Prac. Reg. 125. 
f 1 Vern. 57. 123. ++ Ch. Ca. 48. 
t Ch. Ca. 272. 282. tt 2 Atk. 515. 
Hard. 169. (5 1 Vern. 228. 
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ora the decretal order de drawn up, K 1 rolled, 

is has, the force only of an interlocutory order, and is not 
ah, but may be altered upon a rehearing, or it ſhould ſeem, 
if the decree has not been acted 2 it mi icht be altered, 
upon motion or- petition +. x TY 

The decree regularly drawn up, paſſed and entered, with 
the' regiſter, if not inrolled within the time preſcribed by the 
rules and orders of court t, an application muſt be made 
by motion or petition, to intoll the decree” nunc pro tune, 
which the court will order as of courſe ; this order has a re- 
troſpective energy, to the time of pronouncing the decree, 
The order being drawn up, paſſed and entered, at the re- 
giſter office in the uſual manner, is to be left with the clerk 
in count, for the party inrolling the decree. The clerk in 
court draws up the form of the decree for inrollment, recit- 
ing therein all the pleadings, orders, and material proceedings 
in the cauſe, and for this purpoſe the ſolicitor leaves all the 
neceſſary proceedings requiring inrollment, with his clerk 
in court. The ſeveral proceedings in the ſuit being put 
into proper order, form and language, is to be ingroſſed up- 
on treble peu W Wiest Jhis is called the 
(olle. 
Ibe next 5 is, to preſent, the dockett to be 
ſigned by the Lord Fee or Maſter of the Rolls, or 


: = * 
4 yy +. A... As 8 
— 14 — nnr — 4 * 


6 Ch. Ca. 301. k N 123. 
+ All deres and depoſu ons pronounced upon. heating the cauſe 

F this court, ate to he drawn, ſigned and inro'led, before the fickt 
day after he next Michaelmas or Eafter ten. after the ſame ſha! 
be to pronounced reſpeciively, and not at any time aſter without 
ſpsciai leave of the court, Or, Cunc. 116. 


both 
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both of them, if the latter made the decree. But previous 
thereto, the Sixsclerk for the party inrolling the decree; - 
muſt, by by himſelf or his deputy, examine & the dockett, with 
the ſeveral records, orders of court, c. therein mentioned ; 
and of his having ſo done, a memorandum in the nature of 
à certificate, is written at the foot of the laſt ſheet of the 
dockett, and ſigned by the Six-clerk or his deputy (the 
party examining) purporting that the dockett agrees: with che 
records, orders of court, reports, Sc. (the ſeveral proceed- 
ings therein recited, ) and is examined by the Six-clerk, or his 
deputy. The dockett authenticated by the proper officer; 
is left by the clerk in court, with the bag- bearer of the 
Six-clerk's office, and he leaves the ſame with the Lord 
Chancellor's ſecretary of decrees and injunCtions to be 
ſigned by his lordſhip. If the decree be made by the 
Maſter of the Rolls, previous to the digning by the Lord 
Chancellor, the ſignature of his Honour muſt be procured, 
and for this purpoſe. the bag-bearer leaves the dockett with 
his Honour's ſecretary of decrees and injunctions to be 
ſigned by the Maſter of the Rolls; which being done, the 
laſt and final requiſite muſt be obtained, the ſignature of the 
Lord Chancellor for whether the cauſe was heard be- 
fore his lordſhip, or any of the judges ſitting for him, or 
before the Maſter of the Rolls; whoever may have, heard 
the cauſe, it is the Chancellor's decree and mult be ſigned 
by him, before it is inrolled f. The bag-bearer leaves the 
dockett with the Lord Chancellor's ſecretary of decrees, 
Sc. and the dockett is preſented by him to be ſigned by 
his lordſhip as of courſe. © The day of the month and year 
when the dockett was ſigned is written at the foot of the 
dockett near the ſignature 'of In 'Lord Chancellor; the 


No decree or Ciſmiſſion ſhall be . to the Lord Chan- 
cellor, or Mader of the Rolls, to be ſigned, until it be ſigned by 
ſhe Six-cleck in the cauſe, or his deputy, Ord. Canc. 117. 
1 3 Geo. 2 c. 30, Ord, Canc, 41, V. 25 
get N dockett 


u 
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dockett being thus ſigned, the clack-in court inte 60 
decree, ingroſſes an exact copy thereof upon parchment. 
rolls, and carefully examines them with the dockett, which 
together with the parchment-rolls is carried by the clerk in 
court into che record-room of the Six-clerk's-office, and 
depoſited with the record-keeper for ſafe cuſtody. The 
inrollment is thus compleat, and a decree thus inrolled is 
Pleadable, nor can it be reverſed but by appeal to the Houſe 
of Lords, within five years, or by bill of review brought 
within twenty years, e de- 
cree *. 

To prevent the i inconvenience of quick ſigning decrees for 
incomes the court Ry 


* 


A Caveat 


dy + + * o 


Too be entered, which will prevent the ſigning of a decree 
' previous to its inrollment for 28 days, to be accounted from 
the time of the decree being preſented to the Great Seal to 


be ſigned, and notice thereof given by the re to the 


clerk i in court of the other fide 4. 
The caveat is entered with the Lord Chancellor k or his 


Honour's ſecretary of decrees, &c. by leaving a note in 
the following form, with the bag-bearer of the Six-clerk's 
office. 


In Chancery. Between Geoffrey Stradling plaintiff 
„tn William Stiles defendant. 


Decree made by his Honour dated the 31ſt 
day of January 1785. 


Enter a caveat againſt inrolling this decree. 
- Birch Clerk. 
28th Sept. 1785. 


— 


* 1 Brown. Parl. Ca. gc. 1 Wms. 610, 
95 T The 
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The court will Vacate the inrollment of A debiee; oi 
ſtrictly regular, if it is extremely quick, and it appears 
other party intended to enter a caveat, but came too, oy 
by miſtaking the place. Thus courts of law et aſi 


judgments, as BEDS W regular. * 8 "Fas 
326. 1 50 ENG 
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Wards of courſe 7 ——— V Decree nud . 
Bill and Anfuer, the Defendant mating” default at" the 
Hearing. 

Whereas — that is to 4 * in or * Hilary 
term, which Was in the year of our Lord, 1784. Geoffrey 
Stradling gentleman, exhibited his, bi of complaint in 
this honourable court of Chancery, againiſt Milliam Stiles. 
Thereby ſetting forth that, c. And further ſetting. 
forth, &c. (aba dull brigſy Hiated.] Rau ta. be, further vnd 
otherwiſe relieved in the premiſſes, the ſaid complainant 
prayed, the aid: of, this, honourable! :cqurt;;., and thats the 
uſual proceſs of ſulpema might be, therequy awarded, againſt 
the ſaid defendant Mlliem. Stiles, to compel. him to appear 
to, and anſwer the; ſaid bill; which being granted, and the 
ſaid defendant duly: ſerved 1 men an 
wg dr, wy Mias. 4; 61 await 597d is Sugo om 
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And the faid Jilliam Stiles, by tis anſwer fail,” TY 
anſwer ſet out, omitting the ſchedule and words of courſe 18 
the anſiber,) and denied all unlawful cbimb — and con- 
federacy, and concluded his anſwer with 1 the general Fay rle, 
as by the ſaid bill and, anſwer, remaining a AS of | record in 
this honourable court may more fully appear. 1 


, * ir - 
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Before the Order on Haring. . 3 


+ 44d 


And the ſaid cauſe being thus ready der an hearing on 
the bill and anſwer, a day was by this court appointed, for 
the hearing thereof, on which day, being Friday, the third 

day 
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day of Auguſt, 178% the ſaid n be heard, 
before his Honour the Maſter of the Rolls, in the preſence of 
counſel | learned for the complainant, no one appearing 
for the defendant, although he was duly ſerved with 5 
Pama to hear jud ent, as ON WE produced, "and 
. appeared. and upon hearing the de- 
fendant's anſwer, . rarer: ic re counſel 


for the corapl; His eee Waere, &c. 
{es Era! KY, K 8 MIS 1 $i 

Wards preceding the Order to confirm the Report, N; 1 
TAs iz 30 nt vat 6 ei tort 00 


Wed whereas M Tee the 18th day of er 1785 
upon motion that day made unto this court AN complain. 
antes counſel. (The order ſet out W gcFs „d n 


Ut 111335} 29134411 bas 28 ga ket 
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ert preceding thi-Order to oem ther e 
TYazcuslarm: Mu) If1} eE-: 9:3 1H 159 * 


n And whereas ag -the 28th: 4% oft flmuary, 105 

* motion that day made unto this court, by the complain- 
Ants counſel, and upon allegationsz that the defendant Jillian 
. of the 15th 
day of Jamury then, laſt as by affidavit appeared, and that 
no-canſe bad been-ſhewn-tq the contrary thereof," as by the 
regiſter's certificate, alſd appeared. It was prayed that 
. the faid order might be made abſolute; which was ordered 
accordingly. . 
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5 And. whereas on Thurſda „ "thei 16 W tay of Neve 

17 * upon motion made unto this cbuft by the cb. 
plainant's counſel, and "upon. Allegation that the © defen- 
dant had been ſerved with a ſubpena | to thew cauſe againſt 


the ſaid decree, as by affidavit appeared, and no cauſe had 
15 rena the . thereof, Mp. . the pk 8 
cate 
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certificate appeared. It was prayed that the 
might be made abſolute, as againſt the ſaid defendant 
which was ordered ur. 7 5 5 


 Wad preceding a Maſler 5 Report. " 
And whereas the ſaid Mr. Ord... afterwards... matle "his 
report in the words and WO es ha 22 * 


*. 
El * 
* 12 
77 1 5 4 7 


And 3 it is this prefent th that is to FA Turf. 
day the 29th day of January, in the 24th year of the reign 


of his Majeſty king George the Third, and in the year of 


our Lord 1785. By the right honourable Edward Lord 
Thurlow Lord high Chancellor of Great Britain, and by the 
high and honourable court of Chancery, and by the power 


and authority of the ſaid court ordered, adjudged and 4 
that, &c. 


This agrees with the 2 12th March, 1785. 
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cords, orders of court, and ko, Thurlow C. 


report, and is examined LI. Kenyon. 
by Nehemiah Winter, | 


for, plaintiff, 
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Matters incidental to every Suit in the 
Progreſs of it. 


as Aﬀtidavits, 
Certificates, 
Motions, 


Paping, and receiving Monep, 1 
and out ot Court, 


Petitions. 
CUrits, 


« . " - 
; * 
- 
* . - 
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N aſidavit is a deckirition” upon oath before ſame 
perſon having competent and lawful power and au- 
thority to adminiſter the ſame, _. 

The affidavits here treated of, are uſed for certifying the 
ſervice of proceſs, orders, £c; or other matter incidental 
to the proceedings I in a cauſe, For this purpoſe the affidavit 
is reduced into writing, and ſerves as a Nr to the 
fact therein ſtated and ſworn to. 

The affidavit muſt be true in ſubſtance, with all de 
circumſtances of time, place, manner, and other material 
incidents; and it muſt alſo be ſufficient to ſuſtain the caſe 
made by the motion or petition of which it is the ground- 
work, So it ſhould be pertinent and material, without 


needleſs tautology and impertinent matter and other pro- 


lixities. - Scandalous and irrelevant matter ſhould be-care- 
fully avoided, ' otherwiſe it may be expunged by reference 
to the Maſter, and probably at the coſts of the party n 
the ſame, or of the ſolicitor who drew it . 

In all affidavits, the true place of refidicies; deſcription 
and addition of eyery _—_ ſwearing the lams nur be 
inſerted, 

The utmoſt care and attention muſt be obſerved in draw- 
ing them, they muſt be fairly ingroſſed on treble ſix · penny 
ſtamp paper, without eraſures or interlineations of any 
words of ſubſtance ; or they may be refufed by the Maſter, 
or by the regiſter of affidavits, whoſe officeit is to file them +. 
Small blots or interlineations, the Maſter uſually marks in 
the margin. Afidavits are ſworn before a Maſter in Chan- 
cery, at the public office, between the hours of ten and 
two, and ſix and eight, or at chambers, or at a Maſter's 


* - — — * Gt as 
— . d IV 


_—_ — — — 


1 Ack. 139. + Ord. Cano 75. 
Gg 2 | houſe; 


houſe. In the country they are ſworn before a Maſter ex. 
traordinary; but in the latter caſe, the place where the affi- 
davit is ſworn, muſt be twenty miles from London, and ſuch 
Maſter, at the foot of the affidavit, muſt expreſs the name 
of the town and county. Where taken, or it will not be 
filed . The party ſwearing the affidavit, muſt ſubſcribe 
his £briſtian- and ſurname on the left hand thereof; the 
ura is written on the right. Swearing an affidavit in a 
$oulecis onechilling, if ng ſuit ſubſiſting 15. 60. 
Aüidavits made to ground a motion, muſt be filed time 
— before ſuch motion, to enable the adverſe party to 
tale a copy, or the motion or petition which. the - affidavit 
is to ſuppott, muſt ſtand over. And all affidavits before 
hey abe read in court, or uſed to ground any orders, writs, 
Proreſs, or other proceedings, muſt be filed at the atfidavit- 
_ _ _ offiee,7and. atteſted by an office- copy thereof under the 
bDuanck of che regiſter, or his deputy. Or for expedition, 


the copy upon treble ſix · penny ſtamp paper, may by made 
and carried to the afſida vit - office, which t the deputy will 


mark, and file the original. And till the original is filed, 
the regiſters, ſworn elerks ĩn Chancery, or other officers of 
the court ſhould not make out, paſs, or enter any orders, 
or iſſue any attachments or other proceſs founded upon 
ſuch affidavit, But all affidavits belonging to the Suppli- 
cavit office, and the petty: bag-office, and alſo thoſe touch- 
ing lunatics and bankrupts are to be 18 in the n | 
offices where ſuch matters are:tranſaQed. 7 t 
In an affidavit of natice, tis nat enough to ſay — notice 
was given, or the copy delivered to the party's clerk in 
court; but his name muſt al ſo be expreſsly mentioned, that it 
may appear with certainty. to whom notice was given; and it 
muſt ſay notice in writing, or words to that effect. And 
if he who ſerves the notice, does not know that the perſon 
on whom it is ſerved, is the party's clerk in court, he mul 


7 * * * 1 
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fay, 


4, 


— 25 453 


fay, as he is credibly informed, and veribly believes ; firſt 


taking care that he receives information accordingly. .: Burt NY 
a notice be left at the c he clerk in cours fe, with, his. agent or | 
clerk, ſuch agent or clerk not be named *. 


Pauper afidavits. after adtnittance are not to be ingroſſed 
on ſtamp: -* AK.. 


Where any motion or petition is grounded upon an aft 
6 davit of having material witneſſes to examine in à cauſe 


| whereby <6! gain longer time, the affidavit muſt contain the 
names of ſuch witneſſes, Who the is adviſed, are-very 
material witneſſes to be examined him in the cauſe, and 
without whoſe teſtimony he is adviſed, he cannot fafely pros 

ceed to the hearing of the cauſe, to the end that the court 
may judge of them, and prevent all unneceſſary delays: Sed 
vide, 1 Vern. 334. where tis faid not to be ſufficient in an 
affidavit to ſay, ſuch a one is a material witneſs, and beyond 
ſea, without mentioning the point to which he can mate- 
rially depoſe. It is neceſſary that every affidavit of the ſer- 
vice of progeſs, or of orders, do\truly and fully prove a good 
ſervice ; and” if the plaintiff's name, the court, the return 
of the writ, or any thing material be omitted, no attach- 
ment can thereupon! be. regularly iſſued, for want of an ap- 
pearance : forluntil a due ſervice be . no n ap- 
pears to the cqurt. , mw | 
Tis ſufficient to fle an affidavit a any time 2 or che 
day: an aroſe is made out, but not afterwards; /zd, vid. 
1 Vern, 173. where tis laid down as regular, if Hed befor 
the return of the attachment. | 
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__ 2 that the Py TY the Daub inquired wa 
| oe tac. Proofs before oh pon N 
„ Se 8 08 200 — 4. B. Plainif, 


C. D. Defendant, - 


4. B. the plaintiff i in this conſe maketh oath. that he this 
deponent hath not, nor to the beſt of his knowledge, remem- 
brance or belief, ever had, all or any of the deeds, evidences 
and writings relating to the eſtate in queſtion in this cauſe, 
and which are mentioned in this deponent's bill exhibited in 
this, honourable court againſt. the ſaid defendant; nor doth 
this deponent know where the faid deeds, / evidences and 
writings, or any of chem now are, unlefs they. be in the 
cuſtody or Tee of te. bid een. A PRI 

4 2 dio : Seen. LY 


e 


2 to be made 1 the — on eee a "Bil of 
Wer gre 


Between . B. Plaintif, I IE 
C. D. and E. F. Defendants. | 


A. "_ the complainant maketh oath, that this pill ; is not 
exhibited by the conſent, knowledge or colluſion. of either of 
the defendants in the bill mentioned, but merely of his own 
free will for relief in this honourable court, 

A. B. | Sworn, Ge 


Affdavit that the Phintiff had Writings, but hath lfl them, 
proper to be annexed to a Bill. 


Between A. B. 8 


C. D. E. F. G. H. 3 no an 
and J. K. $D 


I. B. the plaintiff maketh oath, that ſome time ſince, i, 
wit, on, &c, laſt, the writings now ſued for in this cauſe, 
Wer 


. . . . ]˙ CO RES > OUNCE 
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Affidavits: 455 
were in his this deponent's cuſtody. and poſſeſſion ; but ſince 
the ſaid time, he this deponent hath actually loſ them: And 
this deponent further ſaith; : that he doth not know here the 
ſaid writings are, unleſs they are in the hands dr cuſtody 


ot the ſaid defendants, ſome or one of them; or elſe that 


the ſaid writings, are now or late were in the cuſtody of 
ho id eee eee 


verily believes. non 2 adobe 15 43 lh ol to © 1 
. „ „ eee noc! Sworn, G. 1 
ata Bist 150 10 xinο⏑οοσοονε g niad wnbustab bist ach b 
ne 511 Fit tA V. 812 36 [i895 3 bi — rl 2d — 12 225 5714 f 
Man hb INE 22 W 0 bigt oct en 


Lee for w Rec Rege 15 


N | 26: Has & © n 
lu Chancery. 2 aud 
8. D. Defendant. 


a2 Linen! 2 N. 1199W3 r | ; 

J. B. o. in the caunty of gent. one of 
the complainants in this cauſe, maketh oath that the de- 
ſendant . D. is indebbedas executrix of het late huſband 
E. D. late of deceaſod, to him this deponent and his 
e and O. H. in the ſum of 145. 145. 10d. 
for or--godds: ſold and delivered. And this deponent further 
laith that the ſaid C. D. as executrix as aforeſaid;-is juſtly: 
nd truly indebted umo him this deponent, and the other 
eomplainants in the ſutn of 19a. 100. ad. for money paid 
to and for the uſe of the ſaid E. D. her late huſband, de- 
ceaſed, And this defendant further. faith, that the ſaid 
C. D. is indebted to him this deponent, and the faid com- 
plainants his co-partners in the ſum of 58“. 12s. 6d. fot 
goods ſold, and delivered, and work and. labour done ſince 
the death of the ſaid E. D. her late huſband deceaſed. And 
this -depontht. further ſulth that the ſaid C. D. has receiy- 
ed-effes-6f her [aid late huſband, to the amount of 2000! 


ily . {+ 84 0 
(eg As} 9 b. AED 2113 A fe 2 


the faid:CulDi: hatfiltaken chet puſſagę on board .z: merchant 
ſhip, -botmd/dor. Mew' Yori North) idmerica, and is going 
to hem anch reſide:inpartꝭ beyond the ſcas; to-avoidipayment 
of her n debts,l and the debtsoof her lat huſband. And 
that in ſcaſe: ther ſaid defendant G D. goes abroad, lb 
the ſehs ti deponent and 2his:©o-partners will be In great 
danger of loſing their ſaid debts due from her. and i her Rid 
late huſbands nd this deponent further faith, that hi is ad- 
viſed, the ſaid defendant being executrix of her faid late huſ- 
band cannot be held to bail at law. And that he and his co- 
partners, the ſaid other complainants are remedileſs, unleſs by 


the proceſs of this: hononrabletSdurt c 111. RN 


Kg B. Sworn, &c. 
al] a0 A N15 * 
bas k The like — 8779 TH 


i ishasQ . G . 

Between A. B. Complainant. 

* 98 - Twyigup3903.ai'G, D. Defendant... 
2% 3:33.38 20 lroginent eugo auh ni Genin) 9 
wy" B. the aid complainant makeds bach ithit II . be 
defendant; ounets and now is juſtiy indebted unto! hini this 
deponent: ih;the ſum, c. and being. thus: indebted the ſaid 
C. D. hath. lately :threatened, hnd given out, that he will 
ſpeedily leave: this kingdom, and go: beyond ſea, whereby this 
deponent ill neithen:doſe his ſaid debt, or tlie ſame will be 
very muah endangered, Aru be. difficult for this depo- 
nent to redover tiſe ſamm „ „ 
bi. Ba 10d it bee. zn sb W 15. 


3 Lis il: bit , ogob- eich mid o b91dabnt 2. G . 
oF "Pa ADL KY 7s ww il on 11 NEB 2H etafty 

S002} 20 te. of nale bur n.. blol ebo0; 
bn A ot £5590 bas £ el 150 A Ai ch Jo dio 2. 

-;9521 H. & O bit d r Between A. B./Plaintiff. ; 
95: £3 19 „„ Log e. D. Defendant. 
231 117 G 78 * Py eit! Sf 28 285 tj bf 
4. B. the le mabeth gath, that .C. the 
defendant it in this cauſe, on, Ec. laſt laſt paſt, di did pull down 


FN. © = © © ®. 


Afidavits. 4” 
ab deſtroy. part of the houſe and out- houſes, at, Wc, i to 
which he. this deponent hath lawful: title, being ſeiz ell in 
fee of the ſaid eſtate and premiſes in queſtion, as this de- 
ponent is adviſed and believes, and for wbich he is now 
proſecuting the defendant. And that the ſaid C. D. did 
alſo fell and cut down, ſeveral timber trees upon the lands 
belonging to the ſame, and continues to eommit other waſte: 
and ſpoil in and upon the an enen een 


ae. 0 0s Ei 928 cn 
4. r 0159.02. bus 22 Wie 1 
011 
C 4 
rm. 1 Fe 4 
L but du £5. 10G03 $43 38.9363 
21 =o Between Þ. Plaingif bin 
AS Ar l the e Defendant. 
del. an lie 


A. B. the complainant (or C. D. the defendant) maketh 
oath, that he is not worth the ſum of five pounds in all 
the world, his juſt debts being firſt paid, ahd his wearing 


apparel and the matters in queſtion i in zhis cauſe only, ex- 


cepted. * 6 | (1999735 
W Sworn, &c. 
| bx 29 138409,1257 g. TY Ip 10% 6 
11900 5 10 18. 1 „ » 0 I en 
Marin to erer of « gur * 12 9 bd 
, 179 20 ; n 


4. B. (i or ce of A. * CB 7, was 8 
The above is a true copy of the "regiſter, of (name the 


1 vitneſs A Hand this day of 1784. 

e dart pi end 2 Clerk ofthe pariſh, | 

wy, on $1,908 1940.12 eee 
164 C3. 25 1 5 « i]. & 


D. E. of, Ur esbetv ben this the- above mentiones 
extract Gigned by E. F. of the pariſh of 


ſaid, 


458 Allidavits. 

ſald, is a true copy or extract of the regiſter of the ſaid 
pariſh, ſo far as concerns the K of A. B. And that 
he this deponent did on ide da % 
examine the ſaid copy or extract, Ae che faid pariſn re- 
giſter, and that the name E. E. ſet and ſubſcribed thereto, 

is ofthe proper hand-writing of the faid'E. F. who ſet and 
| ſubſcribed his name thereto in this deponent's preſence, 
And?this-deponent:fufther faith that the perſon mentioned 
in the ſaid certificate is the plaintiff (6r defendant) referred: 
to in this affidavit, and in the pleadings of this cauſe men- 


tioned. 
D. E. | . Sworn, Oc. 


N. B. The clerk of the pariſh ſhould write the certif- 
Cate at the top of a treble ſix-penny ſtamped ſheet of paper, 
and underneath the above affidavit ſhould be ingroſſed in 
the uſual manner, this will ſave 25s. 6d. for the certificate 
will not by an exhibit. 


* 


Hazet i 5 of 8 n 
if 41 +©:/ 

Alu, of Sevie of \Subpeens P tain an ae. 

In Ss "Between 4. B. Plaintiff,” 


wks the! C. D. and V. X. Defendants, 


8. S. of New Inn in the county of Middleſex gentle- 
man, maketh oath, that he this deponent did, on the 22d 
day of December laſt, deliver a label of a.ſubpena, under ſeal 
of this honourable court, to Mr. T. s. clerk, at his houſe 
in Threadneedle-firect i in the city ,of London, who, pre miſed 
tis deponent that he would deliver the ſame to his faid 
Maſter, which ſaid- Mr. H (as this deponent has, been 
eredibly informed and ily believes) is the perſon made 
uſe of by the ſaid defendant C. D. in managing his buſineſs 
as a ſolicitor or attorney at law, and is now actually fuing 
the plaintiff on a note given by him to the ſaid defendant 
G..D: at common law, in the name of the other defendant 
* K. againſt which the ſaid- plaintiff i is now. "ſeeking 


relief 


1 


— . . a a... oo Ei en 


lief 


affidavits. 459 


* 4 


relief in this horiotitable court. And this depoi nit further 


faith, that on the ſame day, he this deponent left the body: 
of the ſaid fried under the ſeal as aforeſaid, fat the (aid 
defendant C. D. at his late dwelling-houſe, and laſt place 
of ſettled reſidence, in St. Martin's le Grand, in the ſaid 


city of London, (as this deponent hath been alſo credibly 


informed) by deliyering the ſame to a woman, who ſaid 
ſhe then lived in the ſaid houſe, and acquainted her with 


the contents thereof, by which ſaid ſubporna the ſaid C. D. 
and W. K. were to appear in this honourable court, at the 
ſuit of the ſaid plaintiff,” and was returnable immediately. 


0; . 
74 5 Sworn, Be, 1, 
* 9 139823 7. 4 


* 2 
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Affidavit of Service of an Order Niſi, is make ſame abſalute.,. 


Between I. B. and I. K. Plaintiffs: ” | 
In Chancery. C. D. and L. R. Defendants 
, fi 4 +8 L 4 4 


& * D. clerk to Mr. H. K. ſolicitor for the 4 


C. D. in this cauſe, maketh oath, that he this deponent did 
the time when) perſonally ſerve Mr. F. D. with an order 
of this honourable court, made in this cauſe (time when 
ſame was made) whereby it ĩs ordered, that a report made 
in this cauſe by. Mr. Leeds, one of the Maſters of this court, 
bearing date the firſt day of May laſt, whereby Mr. J, 7. 
on the behalf of the ſaid C. D. is reported the beſt purchaſer 
of the premiſes therein mentioned, at the ſum of 20007. 
and all the matters and things" therein contained, di Rand 
ratified and confirmed by the order, authority, and decree 
of this court, to be obſerved and performed by al parties 
thereto, according to the tenor and true meaning thereof, 
unleſs the parties concerned, who are many in- number. 
and live remote from each other, their reſpecti ve clerks in 
court having notice thereof, ſhould, within eight days after 
ſuch notice, ſhew unto this court good cauſe to the contrary, 
by delivering to the ſaid Mr. F. B. a true copy of the, faid 
| order, 


193 #4 |. ; 


460 Afcidgvits.- 


my 


order, and at the ſame time. ſhewing him, the ſaid order, 
palled : and entered. And this deponent further Gith, that 
he did afterwards on the ſame day, perſonglly ſerve or 2 
| with the ſaid order, by delivering. to the faid Mr. G. a true 
copy « of. the. ſaid order, and at. the ſame time. ſhewing b im 
the, aid order, And this deponent further ſaith, that he 
id. afterwards on the ſame. day, perſonally ſerve Mr, H. 
with the ſaid order, by. delivering to the  ſaic Mr, E. H, a true 
copy of the faid order, and at the ſame ti og bin him 
the laid order; ;, which faid, Mr. D. Mr 7h 
all, the clerks in court for the — and elenden 
in this cauſe, as this deponent is informed and believes. 
And this deponent further faith that he did on the ſame 
day perſonally ſerve Mr. N. who by a former report had 
been reported the beſt purchaſer of the ſajd premiſes, with 
the kid örder, by delivering to the faid Mr. N. a true copy 


thereof, and at the ſame 1 e faid 8 


order, pa ed and entered 1 euere 
B. D. Sworn, Sc. 
nb b et: 36: tos A K. KG 03: 4½½ G 
Affidavit of Refulence of Defendant to obtain Sudpccns neun. 
ho ne 57 able Inimidiatch. eee eee 
NAH I ant” 1 710 4% nen 
ae 5 deen RH. Plaintif, 
"TRIPP 974 . be M. E. D fendant;. 


5. b. en to K. 175 7 of e the 
county of - iddleſex gentleman, .ma keth oath, that the de- 
85" ;v L. . liveth | in {er ws. 725 City 


„ 


4 FP 4 1 A — l 2 + Fa i x hs hes. * 2 1 — as 1 


— hd TT ” „„ 


1 15 order "niſi. requires perſonal 2 0 unlefs the court 
ſubſtitates a ſervice upon the clerk in court upon-a ſuggeſtion 
that tlie defendants are many | in number, and live rewote from 


= ſaid 


= : — 
2 
Ape 


Allidabits. 


and this deponent was there informed by a perſon (in * 
at the ſaid defendant's houſe or lodgings, that be was 


within, in his ſaid houſe or of db en 
* D. \ Sworn, Ve. A 


V. B. If 1 Fai does not live in Louis or the 


ſuburbs thereof, the place where muſt be ſtated in the 


mit, © and how —_ miles it is diſtant from 2 


4 


K Service en, Som, ane, cum . 


— 855 085 Bes K. R. Plaintiff | 
WT en ON S. T. Defendant./ 


R. R. of, c. the complainant in this cauſe, maketh 
oath, that on (the time when) at (the place where) he heard 
S. T. the defendant in this cauſe, own and confeſs to Mr. 
7. C. (the perſon to whom he made ſuch confeſſion) that 
he the ſaid defendant was ſerved with a writ of - ſubpana, 
ifuing out of, and under, the ſeal of this. hbnourable court, 
returnable (the return of oy at the ſuit of this deponent. 

R. R. | | 1 Sc. 


22 of Service if Subpcena. 
Betwodd A. D. Plaintiff 

In Chancery. and 
| | C. D. Defendant. 


| 
A. B. of, Cc. kak with, and faith, that he did,' on 
the day of deliver to, 


and leave with, the defendant C. D. a label of a *. 
which HIPs to this deponent to be iſſued out of, and 


ſaid ſtreet, whether he the ſaid defendant was in town or not} 


F ” 
. 
* 


FE. 7 
- 
* 


462 
under, the ſeal of, this A De And this 
deponent did at che fame time ſhew to the ſaid defendant 
C. H.] the body of the ſaid ſulpœna, ſo under ſeal as afore- 
faid. And this deponent further faith, that he did on the 

day of deliver to and leave with the aid 
defendant (E. F.) mos dalnduel. is) fo under ſea 
n 

2 Or elf 


A. B. of, He. maketh oath and faith, that he did, on the 

day of deſiver to 
and leave with (a man, woman) at the houſe or lodging 
of the ſaid defendant (C. D.) in | ſtreet, &c. 
who informed this deponent, that (he, or ſhe) was the 


(ſervant, wife, daughter, fon) of the ſaid defendant, the 
body of the ſaid . ſubp&na ſo under ſeal as aforeſaid. | 


Or elſe, as the Caſe is, 


| And tis deponont di (on the fame day, or on the | 
day of >.) delive 


| 25 2nd leave with (E. F.) who informed this-widprnent (he 


or ſhe) was the maſter, or miſtreſs of the hauſe where the 
faid defendant (G. H.) lodged, at (his or her) houſe in 


Or elſe, as the Caſe is, 


did deliver to, and leaye with a perſon, at the houſe of 
E. F. ſituate at 

who informed this deponent (he or * was (a ſervant, 
or fon, or daughter) of the ſaid E. F. and that; the ſaid 
defendant G. H. lodged at the faid houſe, the body. of the 
ſaid ſubpana ſo under ſeal as aforeſaid, by which faid ſub- 
pena the faid defendant was commanded to appear in this 


| rea court, on the day of 


to hear judgment on the 
an of if it is ſo) at the ſuit of » 
above named plaintiffs, as appeared to this deponent by the 
. of the ſaid ſubparna, 
A. B. Sworn, &c. 
| | Aﬀidavis 


BY Oo - << Oo OU 


5 a A 8. 


Afievit to uin en Or of Court, that Service of Subperna 
"to bear Fudgment un x Defendant's Solicitor, ſhall bt good - 
I ier. E=. 


In Chancery: Between 7. C. Plaintiff. 
e A. B. Defendant. 
C. B. of, c. gentleman, maketh oath, that he this 
deponent, the 17th day of May inſtant, went to Mr. G, H. 


who is ſolicitor for the defendant in this cauſe, to inquire 


where he could find the defendant A. B. in order to ſerve him 
with a ſubparna to hear judgment in this cauſe, which this de- 
then had in his pocket ready to ſerve, and the ſaid Mr. 
P. P. told this deponent that he believed the faid J. B. was · in 
Scotland, but immediately afterwards returned for' anſwer, 
that he knew not where he was. And this deponent the 
ſame day went to the Crown and Anchor tavern, in the Strand, 
(which place this deponent was informed was a houſe where 
the ſaid A. B. uſed frequently to come, ) and the maſter of the 
ſaid tavern told this deponent that he did not know where the 
ſaid A. B. was, or was to be met with. And this deponent 
ſaith, that he, on the ſame day, went to a public-houſe, call- 
ed the Flying" Horſe, in Bartholomew Lane, in the city of 
London another place where this deponent was likewiſe in- 
formed the faid defendant A. B. uſed frequently to come; 
and the maſter of the houſe likewiſe informed this deponent, 
that he knew not where the ſaid defendant A. B. was, but 
believed he was very hard to be met with; and a gentleman 
being then in the faid Fling Horſe, told this deponent, that 
he knew the defendant A. B. indo n that LE ove not 
then in Great e | V2 = 
C. B. | 5 © $worn, Ve. 


Mani 


: 
8 1 LES oo Oy TY 
* 1 * . 
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Affidavit of Plc "that Bad cc Perſon gun, 
- fendant with a Subpoena at his Suit. 


81 In br 


Between R. R. Complainan, 
S. T. Defendant. 


R. R. of, Cc. the complainant in this cauſe, maketh 
oath, that on (the time when ſubpœna ſerved on defendant) 
he ſaw P. R. of, &c. ſerve the defendant S. T. with a writ 
of ſubparna, iſſuing out of and under the ſeal of this honour- 
able court, whereby the ſaid defendant $, T. was required 
to appear in the ſaid court, on (the return of the writ, of 
Jubpena) at the ſuit of this deponent, and that ſince the 
ſervice. thereo, the fd F. R. is dead. ar has abſcondel, 
CLIPS ond er. cad Beer, word off gots 


d 6 #357 0] 3615 


e of baue Perſon, fre «Subj, when te Pr 
— oh n bl 
WV 33. 426 ” J oY 

n Between . K. Pani." 
T 1 ee 


. 7 = pv ee nde big h 
e deponent was preſent 
on the day of, and did ſee C. D. 
of, &c. perfonall in terte . F. the defendant in this cauſe, 
ma, ena iſſuing out of and under the feal of this bo- 
court, by delivering unto the faid E. F. the body 
3 ſo under ſeal as aforefaid ; by which (aid 


ſubpœna the fail E. F. was commanded, to appear in thi 
honourable court the day of at the 


| ſuit of the above named plaintiff. And this deponent fur- 
ther faith, that he this deponent hath diligently and ſtrictiy 
inquired after the ſaid C. D. in order that he might prove 
the ſervice of the faid ſubpana, but this W 


— r 1 


ö 


- FF" 4 £ P N 
* * 7 


, 


Affidavits. 48565 


been able to any other intelligence of him, but that he 
is either dead, or OE, fo that he cannot * found. 
A. B. ö WV — . on &c. Oy 


that a Defendant abſcands to 14 being ſerved with 
r 


7 99" 6. D. Defendant 


4B. -- the plaintiff in ee walled i 
ſtrict ſearch and diligent enquiry at the uſual place of re- 
ſidence of the | defendant Ci D. and elſewhere,” he cannot 
be found to be ſerved with a ſubpœna iſſuing out of, and under 
al ef ub iure ocart,” returnalile, G W 
ponent's ſuit'; And this deponent further-ſaithy> that he 
was informed by Mr. E. F. of which 
information this deponent verily — and he 
juſtly ſuſpects, that he the ſaid defendant C. D. is gone be- 
yond ſea, or now abſconds, on purpoſe to avoid being ſerved 
with the aforeſaid proceſs; and faith, that the faid C. D. 
hath not entered. 93 in this cauſe. | 

A. B. Sworn, Ce. 


ws ww TY 3 — — 4 


Aﬀedavit of ſerving a Subpcena for a beiter Anſwer: 


ent 

D, A. B. &c. [as in affidavit of ſerving a ſubpœna to anſwer] 
uſe, by which ſaid Jubpana the ſaid defendant C. D. was com- 
ho- manded to appear in this honourable court to put in a better 
ody anſwer to the plaintiff's bill, as appeared to this * by | 
(aid the label of the faid ſubpana, 

this 4. B. | Sworn er. 

t the 12 
fur- 

ialy 


| Albi of, ſerving a Spas for Cf, and eli to 4 
the * 


n Kü Pty. of War Betwer E. F. Com in 7% | 
C. D. Defendant. 
4. B. Er. maketh oath, that this deponent did, on the 
1225 11210 day of perſonally ſerve the ſaid defen- 


dant C. D. with a ſubpœna iſſuing out of, and under the ſeal 
of this honourable court, by · delivering to the ſaid, C. D. the 
body of; the ſaid ſubpœna ſo; under ſeal as aforeſaid, by which 
ſaid ſubparng the ſaid C. D. was required to pay unto jo 
-faid:plaiptifh, or bearer, the ſum of _ _. 
appeared to this deponent, by the label of che Hd ſubpen; 
and this deponent did, err demand of the ſaid 
C. D. the ſaid ſum of to A .% AM yd pobutthe fad 
C. D. then refuſed to pay the 8 or any part thereof to 
this deponent, nor hath the ſaid C. D. ſince paid the ſame, 
or any part thereof, either to this deponent, or to the ſaid 
; 8 0" rn ans CI. 


4fequs of . Service of a Subperna to name an Attorney. 


The form of this affidavit is the ſame as a of ſerving 
any other ſubpexa ; only inſerting at the laſt, << whereby the 
< aid defendant was required to appear in this court the 
« day of to name an attorney at the 
« plaintiff's Ge. 4 | 

Note, It is uſual, if upon ſervice of this writ, the defen- 
dant. do not appear at the return thereof, to proceed by 
attachment againſt him, to compel him. When the clerk 
in court for the defendant dies, pending the ſuit, the plain- 

tiff ſerves the defendant with a ſubpena to * 
ut 


2 plaintiff that muſt e 
and the defendant can bnly give him notice to diſmiſs, if 
he does not proceed in three terms. And he is to ſerve 
this notice: perſonally upon the plaintiff, which will oblige 
him to have recourſe to a clerk in court ; but after a decree, 
if there be an account before a Maſter, &c. and the plain- 
tif's clerk dies, then the defendant may ſerve him with a 


ſubpena to name an n 


$1 


Affidavit that 4s Plinif cnn bt fund. 


Between C. H. Plaintiff. 
E. F. Defendant; 


H. K. of, &c. ſolicitor: for the defendant in this cauſe, 
maketh oath, that he, this deponent hath lately uſed his ut 
moſt endeayouts' to find. out ie ſaid-complainint;but aſter 
the moſt: diligent enquiry: this: veyoariit cet bear wise 
he is, though this deponent enquired after him the ſaid 
complainant, at, c. where this deponent was informed 
he lived and reſided... And this deponent further -faithy 
that he hath applied to Mr. | the ſaid com- 
plainant's clerk in court, and to Mr; the 
laid complainant's ſolicitor in this cauſe, to be informed by 
them, where the ſaid complainant lived or might be found; 
rs uh refuſed o r pen deponent any information 

„ 
KE Sworn, Oc 
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e that the te Defendant | cannat anſwer without 155 of 
O's in org ron A N 


| Been 4. . Pin 


c. b. the defendant in "6h" we e . 
this deponent cannot put in a full and perfect anſwer to 
the complainant's bill, without the fight of ſeveral 
goods and things mentioned in the plaintiff *s faid bill 
And this. deponent further faith, that the faid goods and 


things are now at in the county of 
above . miles diſtant from the place of this 
rr 

„. Sworn, Ce. 


1 Nos, If the bill be for a diſcovery of deeds and writings, 
then the affidavit muſt be. thus, viz. That the defendant, 
cannot put in a full and perfect anſwer, &c. without the 
fight and peruſal, &c. * the deeds, Ge. and 
which . &c. are at, Sc. 


Affidavit that a Defendant is fick and unable to anſwer. 


Between E. F. Plaintiff, 
; C. D. Defendant, 


A. B. of, &c. maketh oath, that this deponent hath 
attended C. D. the defendant in this cauſe for a week paſt 
as his phyſician, and faith, that during the aforeſaid time, 
the ſaid C. D. hath been, and now is, ſo ill and diſordered 
'in his ſenſes, by means of a violent fever which he now 
labours under, that he is confined to his bed. And this 
deponent verily believes that the ſaid C. D. is, by reaſon 
of ſuch indiſpoſition = _ time utterly incapable of 


—— the nn 
Affidavit 


ee ww  & -© 


Affidavits, 469. 


_— that a Defendant ir unable to en 
1 Anſiuer. | 


Between A. B. Plaintiff, 
C. D. N N 


Z. F. of, Ge. * ak, that the ſaid defendant is ſo 
much afflicted with rheumatick pains, that he is confined to 
his bed, and is unable to attend, to put in his anſwer to the 
ſaid . bill in this te, | 

J. . >: W | Sworn, Ge. : 


Fe Ro rs w ain ary 
- 


Hfdevit of o Witneſs king old and infirms. upon a Petition to 
e eee u c 


Between A. B. plaintiff 
C. D. 3 


a > 7 


J. B. the „ raja in tbis F n oath, FI 
G. H. of, Cc. gentleman, a very material witneſs on his 
behalf in this cauſe, and without whoſe evidence, this de- 
ponent, (as he is adviſed, and verily believes,) cannot ſafely 
proceed to a hearing in this cauſe, is now in the ſeven- 
tieth year of his age, as he the ſaid G. H. informed this 
deponent, And this deponent further ſaith, that the ſaid 
C. H. appears to be very weak and infirm, and in a declin- 
ing way, and from his advanced years, in all probability 
not likely to live long. 

A. B. te Sworn, & 


Sa SES S 3 


— 
* 


avi 


uur if Service of a Subpeena fn gh 


g Between A. B. Plaintif, 
* W A 3 noowtot C. D. Defendant, 

G. E. of, G. rolemsn maketh oath, that he this 
deponent did, on tde day of > perſonally 
ſerve Mri J. X. with a jan iſſuing out of, and under 
ſeal of this honourable court, by delwering -urito: the ſaid 
Mr. 1. K. the body of the ſaid/ſubpena under ſeal as afore- 
ſaid. And this deponent did at the ſame time give to the 
ſaid Mr. J. K. one. ſhilling, by which ſaid ſubpzn the 
faid Mr. J. K. was immediately to appear in this court, to 
teſtify for the plaintiff in this tauſe, as appeated to this de. 
"4" wg a LL r Wände 


Sworn, be. 


An Ae 9 4 e his Clerk in Court, and Solicitor, 

in order ig i Picton the Commiſſion being returned. 
1 Between A. B. Plaintiff 

1 C. D. Defendant. 


The defendant d. P. of nt in the county of 
ie the „l ſolicitor in this cauſe, 
and G. B. the faid defendant's clerk ! in court in this cauſe, 


f ſeverally make oath, and ſay; ; And firſt the ſaid defen- 


dant C. D. for himſelf faith,” that the depoſitions taken in this 
cauſe, by virtue of a commiſſion iſſued for that purpoſe, 
out of, and under ſeal of this honourable court, have not 
been ſeen, read, or heard read, by this deponent, nor hath 
this deponent been informed or acquainted with the purport 
or contents of the ſaid depoſitions ſo taken, nor will this 
deponent, until publication ſhall be further enlarged and 


= win, wn, wn ah. a> on @ on ap mn «> an Oi ws 
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Affidavits;: 471 
paſs by the ** of this themuruble court, in caſe: ſuch: 
order can be obtained. nd theofaid deſendant further':: 
faith, that he hath ſeveral material witneſſes to examine, 
z5 he is informed, and belieycs f U wit .) And 
the faid E., F., and G. B. Wende. wer fi 
that the ſaid depoſitions are returned, and — 2 | 
the cuſtody of ann U 0 1 ag" falc defendant's - ; 
clerk in court, unopened and unpubliſhed, as theſe depo- 
nents ſeverally believe: And further fay, that they nor ei- 
ther of them have not ſeen, read; or heard read; tie ſaid 
depoſitions, nor been inſormsd sr the contents thereof, 

| nor will they theſe deponents, or either of them, be in- 

| formed of the contents "thereof, until publication ſhall be 

further enlarged; and paſſed by the further order of this 

ö honourable ourt, in caſe ſuch oxder can be obtained, 

ö pup 1 15 All worn r . 
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e of a curl in Court, in order to 5 — ; 
euros Target. 1 Rendite 


* 


. ; ust 30 z Sind e . 

| e een G D. Compliant 
f 14 10 Ti IIS 442 lle i bros , E. F. Defendant. 

n erb 320 728" el ne 3 
” H. C. one of the ſworn clerks of the Six-clerk's * 

s 


the fad s clerk in court, maketh oath, that the 
s depoſitions taken in this cauſe, - by virtue of a com- 
5 miſſion iſſued for that purpoſe out of, and under ſeal of this 
t honourable court, are returned unto him this deponent, 
h and the ſame remain unopened, and unpubliſhed ; and this 
deponent faith, that he hath not ſeen, nor read, nor is he 
5 acquainted with the purport or contents of the depoſitions 
f lo taken, nor will this deponent be informed thereof until 


_ 


* 
- "i 4 
by I 
d A 


oublication ſkill, paſs by the further order of thi han. 
able courts in cal ſuch onder ean be obfained.  - | 


"Nate, The plaintiff = defentlant; and his Cicitor, muſt 
make the like jaffidavit with the clerk in court, where publ. 
e pales an hues expminnd, dere a 
n A qbtained to enlergę . — + 

5b Blat * baader a 


— 5 % WY 7434 ©O4+ 4 $: 4 KJ NIEL FT 


it of. a Solicitor, n 5 ning puta, the 
ene bong yen. Rat 


an 30 19 8 38 199 (4+$0 eos NT 


2 lect. ahi, ta: | Between C. D, _ 
ah % abc Fonds uw we babe . F. Defendant. 


11% {26 5 1.48 374 

A. 5 8. h.oath, that he hach not been, hear 
read, or been. = ms of the p purport or contents of any of 
the depoſitions taken in this cafe, nor will he, this depo- 
nent, ſee, hear read, or be informed of the purport or con- 
tents of the ſaid depoſitions, until the further order of this 
honourable court, in caſe ſuch order can be obtained for 
the ſaid defendant to examine any witneſſes, . 


Note, This affidavit is uſed Where the ae = en 
has made an affidavit as before; but then the plaintiff or 
defendant, at whoſe requeſt publication is enlarged, muſt 
make the like affldavit; and if all three are 'in or near 
ee _ ulnally] Join in one eg a 

- Notes: an Aﬀidavit of Grice n dune to hear jul: 
men, may be in the ms: enn eee, 


11 75 


i SS. on. wins. 0. a. 4 


% 
Aff « | it g 
* 


2 „ * a Notice 4% Motion, 


Between f. B. Seeg 


8. 8. of, Eg. maketh oath, that he this deponent did, on 


the day of ſerve Mr. R. who is or acts as clerk 
in court for the defendant in this cauſe, (as this deponent 
is informed and believes) with a notice in writing in this 
cauſe, purporting that the plaintiff intended to move this 
court, &c. (here recite the notice) by delivering to and 
leaving a copy of the ſaid notice, with the ſaid Mr, R's 
derk or agent at his ſeat in the Six-clerk's office. 
S. 8. _ Sworn, Sc. * 


Afdevit of a Marigage? s Ae to receive his Mong 
rns to the r Report. 


8 E. Pian. 
C. D. Defendant. 


C. K. the plaintiff in this cauſe, maketh oath, and faith, 
that he, this deponent, in purſuance. of the report of S. T. 
Eſquire one of the Maſters of this honourable court, bear- 
ing date day of did perſonally attend 


and wait at the chapel of the Rolls in Chancery-Lane, from 


before the hour of ten of the clock, until and after the hour 
of twelve of the clock, (the time and place mentioned in the 
report) in the forenoon of the ſaid day of 


in order to receive from the defendant in this cauſe, che 


ſum of 5441. 7s. by the ſaid report, reported due, and 
directed to be paid to this deponent for principal, intereſt, 
and coſts, for the mortgage in queſtion in 
this cauſe, when, and where the ſaid defendant (if more 

| | than 


474 Aﬀfidavits 

than one * the ſaid defendants, or any or either of them,“) 
or any other perſon or perſons, on his, their , (any or either 
of their) account or accounts, did not, to this deponent's 
knowledge or belief, attend or pay to this deponent the 


ſaid fam of 544“. 76. or any part thereof; but this 


deponent faith, that the faid ſum ftill remains due, and 

unſatisfied, 1 Fob vgs 

6. H. . 5 | * Ec. 
Wy 1 ſerving a Petition. * 


Between E. F. Flink 1 


C. D. Defendants, 


A B. of, Sc. maketh oath, that he this deponent d, 
on the day of inſtant, (iſ upon 
the party himſelf, then you ſay, © perſonally ſerve the 
(party) with a true copy, &c.”) leave at the ſeat of Mr. B. 


of the Six-clerk's office, with his agent there, a true copy 


of a petition in this cauſe, in writing, preferred to the right 
honourable the Maſter of the Rolls, on the humble petition 
of the ſaid defendant, with his Honour's ànſwer, or order 
thereon, bearing date the inſtant, whereby it was 
. ordered, that the parties concerned, ſhould attend his Ho- 


nour, on the matter of the faid petition, the then next day 


of petitions, of which notice was forthwith to be given; 
which ſaid Mr. acts as clerk in court, for the 
plaintiff in this cauſe, as this deponent is eredibly inform- 
ed, and verily believes. And this deponent further faith, 
that at the time he ſo ſerved the ſaid copy, he fliewed the 
ſaid 1. 53 3 to Pes laid agent. | 


Aue 


E a £5+ 45S 


Bee 4 B. p. Conglidivan | 

C. D. Defendant. © 
H. K. of, ee e that he this deponent did 
on the \ day of . perſonally ſerve 
Mr. with a true copy of an order made 


in this cauſe, - bearing date, &c. whereby it was ordered, 
that, &c. (here ſet forth the ordering part) or to that 
effect. And this deponent did at the ſame time, ſhew 


unto the ſaid Mr. the original order duly paſſed 

and entered; which faid Mr. 3 vel 1 ca in \ 
for 1 10 u d 3s this en 
formed and believe, z eit 
1 | Sworn, LY 


Aﬀdavit 7 . an order ta ay the Mater Report, 
unleſs Cauſe... 


Te pie Between A. B. Plainti.. .. 
. 1 bref C. P. Defendant... 


8. S. of, Ge. ins {po 3 this; eee 
on the day of perſonally ſerve the defen- 
dant C. D. with an order made in this cauſe, bearing 
date the day of whereby it was order- 
ed that the report made in this cauſe, by Mr. M. one of 
the Maſters of this court, dated the day of 
and all the matters and things therein contained, ſhould 
ſtand ratified and confirmed by the order, authority, and 
decree of this honourable court, to be obſerved and per- 
formed by all parties thereto, according td 

e 


475 Aﬀidavits. 

the tenor and true meaning thereof, unleſs the defendant hay. 

ing notice thereof, ſhould within eight days after ſuch 

notice ſnew unto this court, good cauſe to the c 

and at the ſame time ſhewed the ſaid 'C. D. nn. 

* . e e | 
S. S. Sworn, &c. 


ee of frving an Order on two Clerks i in . we 


7 


5 Berwenk cr B. Complaint 
3 8 , | E. F. Defendant. 


7 A. of, 9 e 8 this deponent, did, 
on e day of laſt, leave at the 
ſeat ol Mr. of the Six-clerk's office, with 
his agent there, a true copy of an order in writing in this 
cauſe, duly paſſed and entered, bearing date the 
day of the ſaid whereby it was ordered, 
that, &c. And this deponent further ſaith, that he did 
on the ſame day, alſo leave at Mr. s ſeat, with his 
clerk or agent there, another copy of the faid. order in 
writing, purporting as aforeſaid ; which ſaid' Mr. 
is clerk in court for the, &c. 1 the ſaid Mr. 
for tge as this deponent is credibly informed, 
and verily believes. And this deponent, at the ſame time, 
ſhewed each of the ſaid reſpective agents, he ſo ſerved a 
aforeſaid, the faid original * a 


Aidevi f 3 an Injunfion.. 


Between A. B. Complainant, 
C. D. Defendant. 


6. H. of, Kc. maketh oath, that he this deponent, did, 
on te day of laſt, perſonally ſerve the 
defendant in this cauſe, with a true copy of an injunction 
in 


1 . my 4 * 4 12 FT , * n 5 - 
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1 


in this cauſe iſſued out, e ene Siſwa 
able court, bearing teſte the day of 


inftant (or now'laſt paſt;) and this deponent did at the 
ſame time ſhew unto the ſaid defendant, the original writ 
of injunction under ſeal of this honourable court, whereby. 
the ſaid defendant was enjoined, Cc. [here ſet forth the en- 
joining part of the injunction, concluding with theſe words,] 
or to that effect. 

G. H. Sworn, Cc. 


* 


Affidavit, where the Defendants live in different Counties, to 
obtain. an Order, that Service of an Order to confirm a 
Maſter's Report Niſi, on the Clerk in Court, may be good 


Service. ö 


e. 5. B. F. and C. il Defendants, 


J. K. of, &c. ide auth, chat the fad ſeveral defen- 
nn at a great diſtance from each other, in 
ſeveral counties in England, to wit, the ſaid C. D. at L. in 
the county of D. the ſaid E. F. at T. in the county of J. and 
the ſaid G. H. at S. in the county of R. as this deponent is 
informed and verily believes. 


Afdavit of producing all Deeds and Writings before a 
Mafter. 


Between A. B. Plaintiff. 
C. D. Defendant. 


C. D. the defendant in this cauſe, e hat he, 
this deponent, or any other perſon or perſons for his uſe, 
to his knowledge or belief, or with his privity or conſent, 


babe not, nor hath, nor ever had, in his or their | Euſt6dy, ts 
power, any deeds, books of accounts, pipers er writ 
_ whatſgever, relating to the matters in queſtion in this 

other than, and except the ſeveral deeds, books of account, 
ER Sn 
C. . e Sworn, &c. 


* 
7 


Affidavit of ſerving a Writ CLARE NY Decree, upon a 
uri in Court. 


12 Complainant. 


| 4B. of, Ue. maketh oath, that he, this deponent dd, 
on the day of this inſtant deliver 
unto. Mr. | - | the defendant's clerk in court, 
S bearing teſte 
at Niſiminſter, the ' day of and at 
this e ies ſhowed him the ſaid; writ of execution, under 
| ſeal of this-honourable court, whereby the defendantwas en- 
CO ny oy" | 
A. B. . Sworn, Oc. 


\ Affidavit of ſerving a Writ of Execution 1 a __— Ec. 
uon the Parties. 


Between A. B. 11 | 
C. D. Defendant. 


Z. F. of, &c. maketh oath, that upon, c. laſt, he this 
-- -.  deponent, did perſonally ſerve the defendant with 
a writ of execution of a decree, made in this cauſe, bear- 
ing teſte the day of laſt paſt, by 


thewing the faid writ under ſeal of the ſaid court, _— 


= my Las YT ww — 
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 Jecree and writ, the defendant was 


dad defendant, at his houſe, in, Se. and at the 
time deliyering unto. him a true copy thereof; 
ordered to 


8 
in the ſaid decree, and writ mentioned; and at the ſame 


time, this deponent ſhewed unto the faid defendant, a letter 
of attorney, executed by the complainant, under his hand 


and ſeal, empowering this deponent, to aſk and receive, of 


the ſaid defendant, the ſaid ſum of, &c. A copy of which 
ſaid letter of attorney, this deponent then, alſo, left with 


the ſaid defendant,” of whom he did then demand the faid 


ſum of c. but the defendant did not then pay the ſame, 
or any part thereof, to this deponent, or to the plaintiffs, 


or to any other for his uſe, to this deponent's knowledge or 
J f. f 97 | 


i c Sworn, Cc. 


„ e eee | 
Affdavit of having diſcovered new Matter for a Bill of 
-y 4 R . * 4 1. as, 2 
C. D. Deſendant. 
C. D. the defendant maketh oath, that ſince the timè of 
pronouncing the decree in this cauſe, he, this deponent, 
bath diſcovered new matter of conſequence in. the faid 
cauſe, particularly that the plaintiff on, &c. did, &c. which 
the deponent could not poſſibly know, ſo as to make uſe 
thereof, c 
faid decree. 
C. D. : | Sworn, Se. 


—_— 


anbau 


| af 


Aalen of witng at \the Roll «rein eee 


* 


ene k n e 2c), oi 
Ic. d. R. and W. C. Defendans, 


3 e ae be n maketh oath, that 


5 of the Rolls, in Chncery-Low, 
within the liberty thereof, and county of Midaleſer, from 

the hour of ten of the clock in the forenoon of this 15th 
day of April, till after the hour of twelve of. the clock- at 


noon, of the ſame day, in order to receive the ſum of 
reported due to this 


deponent, | 
by the report of E. M. Eſquire, made in this cauſe, the 


tenth day of January laſt ; but this deponent faith that the 
ſaid defendants J. C. C. R. ang W. G. or any, or either of 


them, or any perſon on their, or any or either of their be- 


halfs, did not attend there; or pay, or offer to pay, the ſaid 
ſum orf or any part thereof, to this depo- 
nent, neither is the ſaid ſum of money, or any part thereof, 
yet paid to this deponent. 
1. F. Sworn, c. 
1 ' ( | | | 
* Affidavit of Fatts for further adjourning Cauſe. 
Between D. V. Plaintiff, 
C. M. his Wife 2 


7. R. one of the ſolicitors of this honourable court, 
maketh oath, that he, this deponent, hath made diligent 
enquiry after the defendant C. M. and particularly of O. P. 
his ſolicitor, and L. M. his clerk in court in this cauſe, 


where the ſaid C. M. could be heard of, or met with, ſo as 


to ſerve the ſaid C. M. with a ſubpæna, to hear judgment in 


——__ o*t we ww _w TY => 
* 
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ru inform this depen, where te ai f. At cou 
* 


Affidavit of Defendant being ſerved with ee, to — 
Judgment, in order to diſmiſs the Bill with | Cofts, if the 
Plaintiff makes Default at the hearing of the Cauſe. 


In Chancery. Between A. B. Plaintiff, 


and 
C. D. Defendant, 


= D. the defendant . 
faith, that on the day of he, this deponent 
was ſerved with aſubpwna iſſuing out of, and under the ſeal of 
this honourable court, whereby this deponent was required 
to appear in this honourable court, to hear Judgment, the 

day of * ET the complainant A. B. 

. | | Sworn, De. 


Affidavit to ground an plain ſor ee 
. abroad. 


In Chancery. | | RE 4. B. Plaintiff, 
C. D. Defendant, 


A. B. of, tc. Eſquire, the plaintiff abave named, mak- 
eth eath, and faith, that this cauſe is now at iſſue, and this 
deponent is deſirous of proceeding therein. And this de- 
ponent further ſaith, that he hath ſeveral material witneſſes 
to examine, who now live, and. reſide, in  Charleflown, 
in South-Carolina, in North America, as this deponent : hath 
been informed, and verily. believes: and particularly John 
Equards, and ame: n, mg w 

certain 


| 482 Aﬀidavits. ; 
certain indentures of leaſe and releaſe, in the pleadings in 
this cauſe-mentloned. And this deponent faith, he is adviſed, 
he cannot ſafely proceed to a hearing in this cauſe, without 
the teſtimony of ſuch witneſſes. | 
A. B. 5 Sworn, er. 
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22 fight of « c. bt at Meters Of 


Between A. B. Defendant. 
and 
C. D. Plaintiff, 


I of, Ge. R . 
A deceaſed, maketh oath, and faith, that K. V. late 
of Eſquire, deceaſed, in the pleadings of this cauk, 
named, was in his life-time, and at the time of his death, 
juftly and truly indebted unto this deponent's faid late 
huſband, on bond bearing date the day of 


1752. in the penal ſum of 800. conditioned for payment 
of the ſum of 40oo/. of lawful money, with intereſt for the 
fame, at the rate of five pounds per centum, per annum, which 
bond is now in the cuſtody of this deponent, and to which 
for greater certainty, as to the dates, and contents thereof, 
this deponent refers. And this deponent doth admit, that 
the intereſt which hath» accrued or become due, upon the 
ſaid bond hath been paid, remitted, or otherwiſe fatished 
unto this deponent, up to the day of laſt, 
And which was ſo paid, as this deponent hath been in- 
formed, and believes, by the order or direction, or on 
the aceount of the eomplainant 4. B. executrix of the 
faid'K. M. deceaſed. But this deponent faith that the whole 
of the ſaid principal money, or ſum of 400. together with 
the intereſt thereof, from the ſaid, day of laſt 
till remains due, and owing from the eſtate of the fal 

X. V. unto this deponent as executrix of her faid late 


» huſband deceaſed. 


A. F. | | . Sworn, &c. 
| Apfdauit 
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In Chancery. KAR iþ | Berween 4-2. dune. 
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C. D. of, &c. the Alias Ss 3 "4 
oath and faith, that J. B. the complainant above named, 


is, and now ſtands juſtly and truly indebted to this depo- 


nent, in the ſum of 385“. together with 200.” 125, 8d. 
coſts of ſuit, under, and by virtue of a judgment recovered 
by this deponent againſt the ſaid complainant, in his Ma- 
jeſty s court of Exchequer, at Mſiminſter, for the penalty 
of a bond bearing date the day of 1782. 
and executed by the ſaid complainant to this deponent, in 
the penal ſum of 700/. conditioned for payment, to this 
deponent, of the ſum of 350/. on the day of 
1783. And this deponent faith, that the. ſum of 405“. 
125. 8d. is now juſtly due and owing to this deponent, 
under, and by virtue of the {aid judgment, ſo obtained as 
aforeſaid, and for princi * intereſt and coſts of ſuit. 

G. D. Sworn, 22 . 


Ae of the Office-copy of « Fudgment; being « irve Guy 
examined and n with the Records. 


In Chancery. EAN Between 4. B. Plaintiff, 
C. D. Defendant 


z. . of, G. . at hey. this 
deponent did, on be day of _' laſt, care- 
fully examine and compare the paper-writing hereunto 


annexed, 1 


Ii a judg- 


as Afavavits;* 


judgment obtained in the court of Exchequer, at % 
minſter, by the ſaid C. D. the defendant above 
againſt the ſaid 4. B. the plaintiff above named. And 
that the ſaid paper-writing, is a true copy of the judgment. 
roll, in the above mentioned ſuit now remaining of re. 
cord, unaltered, and unreverſed in his Majefty's court of 
| Exchequer seid, at the office of pleas, in Linc; 
In, in the county of Middleſex. 

" 39 OE ; Sworn, Se. 


. ty Charge made by the Holder of « 
ns of eng Try given by a blind 
Perſon. 

N 4 

Between A. B. Plaintiff. 
| 4 

C. D. Defendant. 


P. T. of, Cc. maketh oath, and faith, that he hath been 
frequently called, to ſet his hand as a witneſs to notes, and 
other writings, to which X. J. the teſtator, in the plead- 
ings mentioned, on account of the imperfection in his 
eyes, ſet his mark. And this deponent faith, that he 
hath looked upon a paper-writing marked on the back 
thereof, No. 4. purporting to be a promiſſory note, from 
che fald K. I. to pay to Mr. I. H. or order upon 
demand, the ſum of for value received, and 
dated the ſixteenth day of And this deponent 
faith, the name of this deponent appears to be ſet as 2 
witneſs to the ſaid K. V. ſetting his mark to the ſaid note, 
and this deponent faith, that the name P. T. ſo et, and 
ſubſcribed as a witneſs, as aforeſaid, appears to x7 As de- 
ponent to be, and to the beſt of this deponent's know 
ledge and belief, is this deponent's hand- writing. An 
this deponent doth verily believe, that "the. mark ſet 1 
n of the ſaid note, eee, 


4 %y 8 


—»- „B! ů o ena 
this deponent ſaith, that it being now upwards of twenty years 
ſince the ſaid note was given, as appears from the date there- 
of: and this deponent not having made any particular memo- 
randum, relating to his being preſent at the time the ſaid note 
was ſo ſigned, as aforeſaid; this deponent can only make oath 
CR — — —  — 
and belief. fs | 
.* mans. Ns 3 gr. een, Oe. 
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Gade is a matter in writing ar 
bands of maſters, ofpcers, or miniſters: of the, coun, 
informing the court of ſ under their reſpective ad- 
miniſtration ot cognizance that is done, not done, or miſ- 
done; which a ſtanding or other order, or the mandate of 
the court, or their duty, or the reaſon of the thing, requires 
them to acquaint the court with. And theſe the court gives 
much credit to *; ere the Maſters, and ſtanding 
officers gf the court. [ 

The certificate of commiſſioners of any thing touching th 
execution of their commiſſion, ought to be filed before it is 
read. | 


IF 5 107 þ . 


A Six-clert's Certificate of an Anſwer being filed, and w 
Proceedings fince, in order to diſmiſs a Bill for want if 


Proſecution. i 


— RN „„ „44 


In Chancery, . *- — PBepween A. B. Plaintiff 
n "all 
C. D. Defendant. 


Theſe are to certify that the defendant's anſwer to the 


plaintiff's bill was filed the ; day of 
ſince which there has been no further proceedings, as appears 
by my book dated the - day of 
| N. V. 


4. ——— 


— 


* The Maſter certified that papers were not delivered in. 
'The clerk offered to prove they were delivered in, but the court 
would not ſuffer avetment m_ the Maſter's certificate. Sl. 
Chan, Ca. 5. 


ir- 
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1 Vix-dler#s Certificate of ns —— 
Between A. B. Plaintiff, 


and a 
C. D. Defendant, 
| Theſe are to centify, that the ee, eee 0 
the plaintiff's bill, was filed ts day ek 
| to which the plaintiff replied the day o 
| fince which there have been mo fuer proconling, 9p 
perm: wh day offre 
ö 0 nr e 
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a 1 27 be a 


A Six-cler#s Cartificat 17 — being filed in order to 


ſet down a Cauſe for bearing. 


Between 4. ee 
9 Yo. and aun 
C. b. Defendant... 
77211 TIN * 
Theſe | are. to. certify, that the plaiotiff's bill, u the 
defendant's anſwer, and the plaintifP's;;xeplication/; ta; 2 
defendant's anſwer are duly filed, as appears by ny b 
And J have ſeen * depoſitions publiſhed, dated this 
day of | C. Z. 


The like Gertiffcate in order to ſet down a Cauſe en Bill 
15 and Anſwer, 


In Chancery. © Between . B. Plaintiff, 
* C. D. Defendant, 
In. 
un Theſe are to certify that the plaintiÞs bill, and the de- 


ll. e as appears by my book, 
(ated de day of N 


LS 
. 


A Certificate of a Defendant not attending to be examined 


- > * II. * „ k > * 3 4 * $ 

N | Fr | A. B. X 
: 4 ' | 
haze 1. 2 


-* Theſe urg to centfy unt on the hren haps 5s 
interrogations © were exhibited in my office, by 
complainant in this cauſe, for the examination of 
defendant teuching a conteriipt, alledged to be by 
committed; for breach of an injunction obtained in this 
cauſe, ſince Which time, the defendant hath not attended 


Theſe certificates are ' obtaingd by the clerks in coyrt, 
from the Six-clerk, or by the ſolicitors from the examiner, 
or other officer of the court. 

2 to comprize within the compaſs of one 

volume, precedents of every proceeding in a cauſe, the fore- 
going therefore, will ſerve to men the nature and Form of 
Wann 
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Potions. 


A Motion 4 ina prayer or requeſt, ore nur, 72 
to the court, by counſel. 


Some motions are of courſe, 1 by a Banding . | 
or the known "courſe of the court, the thing deſired is do 
de granted, without hearing the other . 

In theſe, there needs no notice of the motion to the other 
fide, and it ſhould ſeem, motions of courſe cannat be op- 
poſed s, at leaſt counſel ought not to oppoſe them; the 
adverſe party however may move to-ſet them aſide, if the 
order ſo obtained be to his prejudice, or obtained upon 
falſe ſuggeſtion, or irregularly. Tbere are others which 
would be of courſe, upon ſuppoſition of the facts 
ſingle; but becauſe there may probably be ſome latent matter 
or circumſtance reſting in the knowledge of the parties, which 
the court is not then apprized of, and the object of the mo- 
tion appearing upon the ſtatement of it, to be ſpecial and ex- 
traordinary, the court generally makes it 1%, although notice 
be given. 

There are others not founded upon any general rule, 
or uſage, and ſometimes beſides or againſt it, which are 
at the diſcretion of the court granted or denied, upon 
the weight and reaſon of the matter, as it appears upon 
the motion, or upon hearing of both ſides. 

Some of theſe, of ſmall moment, and frequent, are 
generally granted without notice; if leſs frequent, and 
of more weight, then only niß, if no notice. 

Such of them as are very rare, and to ſpecial purpoſes 
will ſeldom be granted in any ſort without notice; and in 
general, an affidavit verifying the facts alledged, is re- 
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quired to ground the motion. Notice of motion in writ. 
ing ſigned by the party, his agent or ſolicitor muſt be 
. ſerved upon the adverſe clerk in court, or left at his ſeat in 
the Six-clerks office, with his clerk or agent: and before 
the mation is made, an affidavit of the ſervice of the notice 
muſt be made, and filed at the affidavit office; and an of- 
fice copy thereof taken, if the adverſe party do not attend, 
and notice. is required to be proved. | 

Every notice of motion muſt be given two 8 at leaſt 
before the day on which it is to be made; or rather, in 
more plain terms, the day next but one before the day on 
which the motion is to be made, unleſs ſuch 2 
day be Sunday. As if the motion is to be on Thur ſday, the 
notice muſt be on Tueſday, or on Fan for Monday fol- 
lowin 

1 2 notice is neceſſary, every thing the party moves 
for ſhould be expreſſed; for the court will not ordinarily 
extend the order beyond the notice. As where notice was, 
that the court would be moyed, that the plaintiff might be 
put into poſſeflion, and a receiver appointed ; the court 
would not order that nothing ſhould be received by the de- 
ſendant in the mean time; though the defendant did not 
oppoſe the motion. 

Motions may ſtand over to be heard another day, when 
the court thinks fit. And if a notice of motion be given 
thrice, and not moved, the party giving it ſhall not move 
the ſame notice a 3 time; but the adverſe counſel, 
upon producing theſe four notices, may pray the court that 
the party may pay the coſts of the three former notices, 
before he moves the fourth notice, which the court may 
in a very groſs caſe order. And if it be a matter of weight, 
and many counſel feed, the court might poſſibly refer it to 
a Maſter to tax the coſts. 

Many motions are now made touching the regular Auing 
forth and execution of commiſſions, "proceſs, and other 
matters of courſe, which heretofore were commonly re- 
one to four of the ſix . not in the cauſe, who 


hearing 


1 —_— 8 ann 1 FLY 


Hen pt 49x 
terns * uetion wihou delay or charge e to the 
ſuit *. 

When by reaſon of the abſence of a counſel, who ſhould 
have defended à motion, the court thinks fit to put it off 
for that time, the former notice is often ' ordered to be 
continued or ſaved, ſo as the matter may be moved another 
day, upon notice to ſuch abſent counſel only; and the or- 
der muſt be drawn up, paſſed, entered and ſerved in the 
uſual manner, or freſh notice given. | 
In term, every Thurſday is a day appropriated for mo- 
tions only ; ſo are the firſt and laſt days of term. Motions. 
of courſe may be made any day in term at the riſing of the 


court; and ſometimes ſpecial motions are allowed to be 


made, if they are not too long, and of great importance. 

In vacation, ſeal days are only days of motions, and are 
appointed by the Lord Chancellor. Vet the morning after. 
term, motions are always made at the Rolls, upon ſuppoſi- 
tion that ſome may probably remain, which ſhould have 
been moved, but could not, the laſt day of the term. No 
motions. are heard after the laſt general ſeal after term, un- 
til the firſt general ſeal before the enſuing term. But things 
which require diſpatch may be petitioned. for, and right 
will be done; for this court is always open, and matters 
of courſe may be obtained as well upon petition as upon 
motion, 

Notice of motion to take money out of court, muſt be 
to the party himſelf, except the court upon a previous mo- 
tion have ordered fo many days notice to the clerk in court, 
de. as may be time enough to ſend the client notice, and 
to have his anſwer, if he be in any part of the kingdom, 
but hard to be found, and ſo ſhall be ſufficient. + N 

The variety of ſhapes in which motions are made in this 
court to obtain relief, according to the peculiar circum- 

. | 
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492 * Motions. 


ſtances of each caſe, render it impoſſible to ſtate every poſ. 
ſible form in which a notice of motion may be given: The 
following forms of notices in ordinary caſes may be ſo far 
' _ deſcriptive of the general outlines of a notice of motion, as 
to give an idea to the young practitioner of the form- in 
which notices of motions are generally conceived, from 
—_ adapt the notice according 0 te nl 


wah ee, 
C. D. Defendant, 


Take noticg, that the defendant intends to move this bo- 


- nourable court on Monday next, the 15th inſtant, or ſo ſoon 


after as counſel] can be heard, that the plaintiff s bill may 
ſtand diſmiſſed out of this court, for want of proſecution, 
with coſts, to be taxed by one of the Maſters of this court. 
Dated * day of 1784. 
Yours, &c. | 
C. K. 


Solicitor for the ſaid Defendant. 
To Mr. A. Z. | 


Plaintiffs Clerk in Court, 


Motion to inveſt a_ſum of Money in the 31. per cen. 
\ Annuities, and to appoint a R . to get in the 
Arrears f Rent. 


In Chancery. Between A. B. Plaintiff, 
C. D. Defendant. 
Mr. Radcliffe, 


Take notice that this court will be moved on Tueſdo 
the 20th day of March next, being the third general ſeal 
: * 
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— exe has after as counſel can be heard 
on the part and behalf of A. B. the plaintiff above named, 
that the ſum of 2338/. 125. 5d. caſh in the Bank, ſtand- 
ing in the name of the accountant general of this court, | 
in truſt in this cauſe, may be laid out and inveſted i 
Bank 3 per cent. conſol. annuities, in the name 
the privity of the ſaid accountant general ſubj 
further order of this court. And that Stephen | 
late receiver of the rents and profits of the eftates in queſ- 
tion in this cauſe, may pay into the Bank, in 
the ſaid accountant general, in truſt in this cauſe, the 
of 500l. being the balance in his hands, upon the 
of his laſt account; and that the ſame, when ſo paid in, 
may be laid out and inveſted in like annuities. And that a 
new receiver may be appointed to get in all the arrears of 
rent due from the ſeveral tenants of the rpc Dated 
this day of | 


Yours, ATW 
* every | 
Solicitor for the faid 
To Mr. RAcliffe, A. B. the Plaintiff above-named. - 
Clerk in Court for the Defendant, C. D. 
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Paying i kh me . in Court 


ALL bolt tive? to e ie . 
| court, muft, purſuant to Stat. 12 Geo. 1. be paid 
into the Bank with the privity of the accountant- | 
of this court, and placed to the credit of the cauſe. Any 
of the parties to the fuit, where money is ordered to be 
paid into the Bank, may apply, by motion or petition, 
that ſuch money may be laid out, and inveſted in govern- 
ment ſecurities, for the benefit of the parties intereſted in 
the cauſe. . 
I be decree or order directing money to be paid into the 
| Bank, in the name, and with the privity of the accountant- 
general of this court, in truſt in the cauſe, being drawn 
up, paſſed and entered at the Regiſter-office, is to be pro- 
duced at the accountant-general's office, and the ac- 
countant=general will thereupon give a direction, in writing 
to the party, paying in the money, to pay the ſame to one 
of the caſhiers of the Bank, purſuant to the order. The 
party, or his ſolicitor, muſt attend the caſhier accordingly ; 
and when the money is paid, the caſhier gives a receipt for 
the ſum paid by the party paying the ſame, which receipt the 
ſolicitor either brings to the accountant-general's office, or 
leaves with the caſhier, the receipt is afterwards left by 
1 one of the clerks of the accountant-general's office at 
= the report-office to be filed. The laſt, and only re- 
maining requiſite is the accountant- general's certificate of 
the money being paid, wherein is ſtated the title of the 
cauſe, and that in purſuance of the order dated 
The plaintiff or defendant hath paid into the 
Bank of England the ſum of which is 
placed to his account, as accountant-general, and to the 
credit of that cauſe in the books kept at the Bank, and in 
his office, as appears by the receipt of 
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one of the caſhiers of the Bank, dated the 


ky 


Pry 
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day of thereto annexed. This certificate is 
94 by the accountant- general, at the report- office, an 
office- copy whereof muſt be taken from the accountant- 
general's s office by the ſolicitor, _ ene 
whole is compleated. 
The party intitled to money in this i 0 to 

obtain the ſame, muſt give notice in writing, to all the 
parties in the ſuit, of his intention to move the court, 
that the ſpecific ſum to which he is intitled, may be paid 
or transferred to him, by the accountant-general of this 
court. This notice being ſerved in the uſual manner, 
upon the clerks in court, for the ſeveral parties; the ac- 
countant-general's certificate of ſo much money ſtand- 
ing in his name, to the credit of the cauſe, ſhould be 
beſpoken at the accountant-general's s office, a day or two 
previous to the day whereon the motion is to be made, 
The court, upon hearing the report, or order, in favour of 
the party applying, and the certificate of the accountant- 
general, will make an order upon the accountant-general, 
to pay or transfer the money purſuant to the notice, To 
obviate any difficulties, an office-copy of the affidavit of 
ſervice of the notice ſhould be ready to read if called 
for. The motion being made, and the matters ordered, the 
ſenior's counſel's brief muſt be taken to the Regiſter- 
office and the order drawn up, paſſed, and entered; a cer- 


 tificate muſt be obtained from the Report-office; and the 


order and certificate being produced at the accountant- 
general's office, the party intitled ſhould attend with his 
clerk in court, (the ſolicitor will not be ſufficient) at the 
accountant-general's office, who will identify the perſon 
applying, to be the perſon to whom the order has directed 
the money to be paid. And upon the party ſigning a 
receipt in the accountant-general's book, the account- 
ant-general will give a cheque-note on the Bank, which 
being entered at the Report-office, mult be carried to one 
of the * to be ſigned by him. This a 


* 


% Tb I 0 4 * 
» 
: 60 5 
_ * . - 
4 0 
- 


496 Paying and receiving Money in Court, 
the party will, upon application at the Chancery-office in the 
Bank, receive his money. 

Parties only, or their legal repreſentatives, or aſſigns, 
can obtain money from the accountant-general's office. 
Repreſentatives muſt ſhew themſelves to be ſuch, by pro- 
ducing letters of adminiſtration, probate of the. will, or 
alignment as the caſe may be, before they can receive 
the money. If the perſon to whom the money is due, can- 
not conveniently attend to receive the ſame, he muſt exe- 
cute a letter of attorney, authorizing ſuch 'perſon as he 
ſhall think proper, to receive the ſame, and on producing, 
and leaving the letter of attorney, and an affidavit of the due 
execution thereof at the accountant-general's office, he will 
thereupon give to the perſon named therein, a cheque- 
note on the Bank, to receive the money due, This letter 
of attorney, is uſually made out at the accountant-general's 
office. | 

In order to apply for money due to infants, who have 

| arrived at age, the petition ſtating the circumſtance of 

1 the caſe muſt be drawn, ingroſſed upon treble ſixpenny 

. ſtamped paper in the uſual form, and preſented either to 

the Lord Chancellor, or Maſter of the Rolls, and when an- 

ſwered, a copy thereof with his Lordſhip's or his Honour's 
order thereon muſt be ſerved upon the clerks in court 
far the parties intereſted in the fuit, three or four days 
previous to the attendance ordered. The accountant- 
general's certificate of the money in the - cauſe, and to 

_ whoſe account, muſt be alſo procured from the accountant- 

_ - general's office, and the Maſter's reports and the ne- 

3 ceſſary decrees and orders in the cauſe, a certificate from 

the pariſh regiſter-book of the baptiſm of the party ap- 

plying, and alſo an affidavit verifying the certificate, and 
that the perſon applying is the perſon mentioned and de- 
ſcribed in ſuch certificate. And upon hearing the report, of 
the money due, the decrees c. and the certificate read, 
the court will make an order upon the accountant- 
general to transfer or pay the money reported due unleſs 
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of ſervice of the petition ſhould be prevent: 
which, it is adviſable to have one IT if call- 


ed for. The arder is to be drawn 

at the regiſter-office, and the' — le 
ed from the accountant- general, in ee eee 
mentioned. 


— — — 
can be laid out according robe pe nh bu * 
if you move for an application of this money: 

only have a certificate, that the money was —— _ 
Bank, but that it is actually in the Bank, nne 
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i ino 
\ © Petition is che requeſt of a perſon in writing, dude 
5 FX che Lord Chancellor; or Maſter of the Rolk, 
„ ſhewing- ſome matter or cauſe, herein the petitioner prays 
| | ſome order or relief. . in 408 een 4; | 

Mot things which may be-mioved for, of: courſe;' may be 

alſo petitioned for. And petitions are upon ſo many various 
and different occaſions, that e enumerate them in particu- 

 , lar would be endleſs. It may be ſufficient to obſerve in 
general, that they are either for ſpecial purpoſes, or for 
matters of courſe; -as for a commiſſion to plead, anſwer, 

or demur, &c. or to refer exceptions to an anſwer, filed 

in the vacation, to the fitting Maſter at the public office; 

or for a guardian to be aſſigned for an infant defendant, 

(if in the country) and to take the infant's anſwer by ſuch 
guardian. Or if the defendant be a lunatick, or an ideot, 
that he may anſwer by his committee, (naming him, ) appoint- 

ed by the court. But if the infant live in Landon, or within 

ten miles thereof, (unleſs upon ſome extraordinary occaſion,) 

he appears in court with ſome fit perſon to be his guardian; 

firſt writing-a—note of the plaintiff's and defendant's names 

and underneath that, the ſaid infant prays, that ſuch a one, 
(naming him,) may be appointed his guardian, to anſwer the 
plaintiff's bill, and defend this ſuit ; which the court uſually 
grants, if they ſee no cauſe of impediment againſt the perſon 

to be aſſigned guardian, and an order is drawn up thereupon, 

by the regiſter, and entered, and then the anſwer is ſwom 

by ſuch guardian. And petitions are alſo preferred, for 
ſeveral other matters; as to enlarge time for anſwering, 

for ſubpana's to rejoin, returnable immediately and for 
commiſhons o examine witneſfes in the country, and for 
enlarging publication, or paying money; Oc. or for 
| removing 
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1 ve he two things chiefly to be ob- 
ſerved, - in drawing them. And all petitions, even thoſe 
to be admitted in formd panperis, = 
treble ſix- penny —_— Bat after gre en avr: | 
ſtamps. 65 
Sometimes they re apes cala Bum, * 
have relation to ſome former” ſuit ——— or to 
an officer of thè court; as to have à clerk” in Eourt; or 
ſolicitor's mem ne 
en belt 5d 03, bf} 2:6 of Ir el 
Aud ebene a unher chmes beds hd caltt by pet 
and the court makes an order thereupon withôut any at- 
tendance, and the adverſe party would diſeharge ſuch ordet, 
or have any thing done touching the matter of ſuch petition, 
he commonly applies by way of petition 1 but often times 
on motion, the court will do it. 
Though no former order made in rout, ſhall be altered, 
or even explained upon petition z yet, the execution thereof 
may be ſtayed upon petition for a ſhort time, till tlie 
matter can be moved and argued in court ; nor ſhall 
any commiſſion for examining witneſſes be diſcharged, or 
depoſitions or examinations ſuppreſſed upon petition, un- 
leſs the matter be firſt referred to a Maſter; and a cer- 
tificate: had thereupon. Nor may an injunction to ſtay 
ſuits at law, be granted, revived, diſſolved,” or ſtay*d 
upon petition, © nor an injunction of any other. nature, 
. order upon petition, without notice, and a 
e petition firſt given to the other ſide; che 
ü ae ends lm regis 
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Soo Petitions, 


and the order thereupon entered. e Ge, 


diſmiſſion, retainer upon diſmiſſion or final order is granted 
upon petition, nor ſhall the commitment of any perſon taken 
upon proceſs. of contempt, be diſcharged, but WD 
1 

A deere, much more an interlocutory order, if gained by 
colluſion, may be ſet aſide, on a petition. 3 Mill. 3. 

The delivering over the body of a ward, or poſſeſſion « 
«truſt, eſtate,” cannot be awarded on petition, but a bill muſt 
be brought for that purpoſe. 3 Will. 154. 

Aſter the; petition is drawn and ingroſſed, it muſt be 
delivered to the Chancellor's,” or the Maſter of the Roll“ 
ſecretary, wh is to get it anſwered, and if it be u mat 
ter of ogurſe, it is forthwith granted. But if it requires 
examination, or the other ſide to be heard, then it is 
uſually ordered, that all parties attend the next day oſ petit- 
ons; at,which, time, the matter is debated, and ſuch order 
made, as the court thinks fit, And in ſuch. caſes, -affidai 
| C 10 e Ber Cowes hears 

And — great nee which que i 

patch, may be petitioned for, in the vacation; and 46 for 
- petitions of courſe; they are iy op" N 
vacation, to the Maſter of the Rolls. 
The Lord Chancellor is generally petitioneſl touching the 
ſetting down of pleus, -demurrers or exceptions to be argued, 
and concerning ſpecial orders made by himſelf, and for rehe- 
ings. But in moſt other caſes, application is made, to tie 
Maſter of the. Rolls, 3 
cauſe heard before himſel. 

No ſulpæœna, — or other poncels;af this coun 
(here made out, dy order of court) ſhall. iſſue out upon 
any petition, until an order be drawn up, and enterel 
eee 
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Orders upon petitions, muſt be drawn up, paſſed, en- 
tered, wel &. Ne ee 


thereof, the plaintiffs upon motion, or netition; may obtain 
an order for the'defendant ,to accept the bill, aunenprotunc, 
upon payment of coſts out of purſe. 


 Petitiin "that- e may uctept * nunc 
pro tune apes pam pos of Cone. this ; 


wo ls hy fff b 0. D. — 


2 
re Right Honourable the Maſter ofthe Roll 
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The bumble gies of the plaintiff. 


SGX - 4 
84 


— — 


Aten 1 SHOUT "wy oY 


fp owrt 
L - - 
i 4 7 
4 ” . PX — 
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Thar e e en es Ab his bill in "this 


Wer court; againſt the * — thereby praying, 
(among other” things) for an i nation, &c. and having 
ſerved” the defendant with ' to appear and anſwer 
the ſame,” the ſaid defendant--appeared accordingly ; but 
your petitioner's bill not being filed on the return tay 
25 the fubperna, though in a very few days after, the 
defendant's clerk in . 7555 to accept che ſame, 
and inſiſts upon ots. | 


* * 


' Wherefore - — humbly prays 
your Honour, that the defendant's clerk 
in court may be ordered to accept your 


petitioner's bill, upon payment of coſts 
out of purſe. ö 


And your Petitioner, &c. 
Petition 
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The humble Petition of the Defendant. 


Minit TIA N 156 Want Sh 
Sheweth, ba: ö 
That che plaintiff having filed his bill againſt your petit- tio 
_ he appeared thereto and hath taken a copy. 4 

For as much as e IS fre in 
in e ee ct hag 2 

Y Pringle vt Toning hot ITE 

Your petitioner ebe humbly prays your 

* Honour, that he may have fix weeks time 
do plead anſwer or demurrer to the plain- * 
tttiff'es bill, and that he wüy haye a com- : 
miſſfon for that purpoſe, returnable without 
Rs bag 7 delay, and that the plaintiff, may, in-two days 
daſter notice hereof. to. his clerk in court, 

+> 1 »|) give. pur petitioner's clerk in court com- 
muiſfioners names to ſee the. ſame taken, or 

+ +: - - In default/thereof, that your petitioner may 

have ſuch commiſſion, directed to his own 
commiſſioners. go 
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That the plaintiff having fled his un, ring ere 
. noner, be appeared there te and äs taken * 6p thereof, 

? 1 — is not in Centemptz . Hives 
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Vour petitioner thereſore, humbly prays your 

{511 e Hunsmz Mut her may haves month's further 
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. [n.s: pechten Ge fürhber- ds Ae Gelenant wuſt always 
fy mention, what time he had before obtained; otherwiſe he 
or might delay the cauſe; and beſpre a ſubſequent. order for time, 
ay will be delivered out from the regiſter- office, the preceding 
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The humble Petition 
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heweth, 
That the phincf fled his bil in thi court, ba 
Beger FY Seb, end tu 
e 2 coramilſion, ta. take his plea, auſme, 
oer demumes thereto; and weeks time to return the fame, 
but he has not been able to prepare his anſwer, nd. ir pft i 

contempt. 
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writ bes Ver prtitiones: therefore, humbly prays your 
tialg or „Honour, that. b& may have a, month's fur- 
ther time to put in his ple anſwer, or de- 


. awrety to. the faid.plaintiff's bill, not &- 


murring alone, 
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To the Right Honourable the Maſter of the Roll, 
The humble Petition of Defendant. 


Sheweth, 

That the plaintiff having filed his bill againſt your peti- 
tioner, he appeared t thereto and has taken a Copy thereon. 
For- 
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PE Your petitigner therefore bumblypprays your 
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a That the if having filed Bs bill in this honourable 
* court againſt your petitjoner, and athert, yrhereto your peti- 


4 tioner hath appeared, and taken an office-copy thereof, and 

e. his time for N Not N yet s nor TY 
in contempt, . W ird; VITALS. „ N 

xr Your petitioner iris — Wa prays 

We Air aur. Honour, to grant unto your petiti- 

12 der a month's time, to plead anſwer, or 

1 demurrer, to the plaintiff 8 bill not demur- 

t. t 4 195 ring alone. 1 i 101 ” 

" 5 "Odor dee N wilt mer vn He. 


Ls, 
* een 7 


2 
” 5 >: * * 
0 „ . 1 * . * a _ 
en QT 00000 THE n 27 r νjẽ, n WOY 28 £ _— 
if "Is" + vowel, . 
Petition — 4 Wits "further, Time... zo gnfwer in 4 5 
1 
17 C49 o » ; n pa * 
. 70 | i ere To en N 1 wil! $4 9 * 
- = ww & « . 4 * . , o B P] . if 
„ 11 1 n 141 360 111 1 - - * 
: *Y * . * 2100 + > ? LEE: — * 12 13110 „D. Defendant, 
' $4 . = 


ren the Right Honourable the Maſter of the Rolls. 
The humble Petition of the Defendant. 


er n 


e e 


Oo rl Vor Petitioner therefore” humbly prays your 
| ' "Honour that he may have three weeks fur- 
ther time to put in his plea, anſwer, or 
demurrer, to the pave e r 
eg 6 "ring alon es. ee 
en Petconer will veer prop, b. 


V 
4 _ *Fv 
bits re ge 5:1 29119! 


gnivd 40; f 075 ; . ; ** a 1 T 70 dur 1 "1631 


Petition in 4 „ Fertnight' „ frthe Time to r in 
” _ -cauſe. 310% 7 170i 7 WO _ 


031399 4210v may 1061247 " Bebwect' A. B. Plaintiff, 
b „n ald 03 arti; nam 8D Defendant. 
* i d 


%. er 4 © 4, — >: 3 . 
-in on pM d 2 r nete 


BM; ” OM the Right Honourable the Maſter of the Rolls. 
The biitnble Petition of the Daker. 


Sheweth, | 
That the plaintiff having filed his bill againſt your peti- 
tioner, he appeared thereto, and has taken a copy. 
Foraſmuch as your petitioner is not in contempt, and 
has had but two orders for time, the laſt of which was 


peremptory. 
Your 


Fw? 3 humbly prays your 

Honour, that he may have a fortnight's fur- 

ther time to put in his plea, anſwer, or de- 

murrer, to the 2 25, Sy . roo | 
r 9 

V your Petition vil ever, S. 


—— +3 * 


Petition for 11 3 72 e ok 


| W Plaintiff, : 
Ehn $9019; 9. P. Defendant. 


To: o the Right Honpurle the Maſter of the Rel 
The er rasen of the Defendant, 


Sheweth, q 7503 Vow 72 i? 12 UOTY 7 De A 

That in Trinity vacation laſt, the plaintiff filed his bY 
in this honourable court, againſt your petitioner, to which 
your petitioner appeared, 


That on or about the 25th day of January laſt; your peti- 
tioner obtained an order, for a commiſſion to take his 


anſwer, or Yemurrer,, to the plaintiff 's ſaid bill, not demur- 
ring alone; and for ſix weeks time to return the ſame, 

That before the expiration of the time granted by the 
faid order, a treaty for à compromiſe of the matters in 
queſtion, in this cauſe was, Rade between your petitioner 
and the plaintiff, but the plaintiff's ſolicitor in town, not 
being acquainted therewith, cauſed an attachment to be 
ſealed againſt your petitioner, for want of ppm jr 
eee eee, 42% 409 3d; 
as they e to ſettle, by compromiſe, the matters. in 
queſtion,” in this cauſe, it has been determined to bring the 
ſame to a hearing, in this honourable. court, and your 


Ne has e, applied to the PEE K clerk 


w $48 1 46.4, 4 423 w# - in 
. 
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508 
in court, to clear the coſts of the contempt incurred by te 
attachment, in order that your petitioner might apply to this 
Honourable court, ſor a month's further time, to put in his 
anſwey ; but the plaintiff's clerk in court, refuſes to accept 
ſuch coſts, although he have not yet obtained a return from 
the ſheriff to the ſaid attachment, which he was intitled to 
do, ſo long ago as on the 3oth. day of April laſt. 

That your petitioner reſides in the county of Hereford, 
EET 
cauſe, 


* % * 
32 TH 


ms w= n * 1 l 


You petitioner therefore humbly prays your 
Honour, that he may have a month's fur- 
1 +/+ 7+ - ther time, to put in his plea, anſwer, or 
demurrer, to .the plaintiff's N s ſaid billl, not 
demurring alone. a 
Le will reg, þ &c, 
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reo r Ga. Wy 2 my | 
The humble Petition of the Defendant. 55 


Sheweth, ns 22 W 1 

That che dlalnticf, having filed his bil, ns 
able court againſt your petitioner, ſhe appeared thereto. 

That your petitioner having obtained the three uſual 
Ader foro time, to put in her plea, anſwer, or demurrer, 
to the ſaid bill, and your petitioner for the reaſons berein- 
after merioned, cee able to put in her anſwer to 
the ſaid bill by the day of 1): 3 1+ being 
nn the laſt of the ſaid orders expired, the 


114% 11175 44 


Petitions. 
plintif cauſed an attachment to be ſealed againſt your 


itioner for want thereof. 

That by an order made by your Honour, dated the 11th. 
day of April laſt, it was ordered that upon your petition- 
ers entering her appearance with the Regiſter within one 
week, and upon paying or tendering to the plaintiff”s 
clerk in court, the coſts of the before-mentioned. attach- 
ment, that ſhe ſhould have a month's further time to put 
in her ſaid plea, anſwer or demurrer. * 

That your petitioner's defence to the ſaid bill, hath 
been a long time paſt before your petitioner's counſel, 
but the ſame being of conſiderable length, and requiring 
much care in ſettling, the bill being for a diſcovery, of 
your petitioner's title to eftates of very great value, your 
petitioner's counſel hath not yet been able to complete 
mW but is uſing his utmoſt diſpatch for that purpoſe, 

and no unneceſſary delay ee 
petitioner to the plaintiff, 


Your petitioner therefore, humbly prays your 
Honour, that ſhe may. have further time, 
until the 31ſt day of this inſtant Jay, to 
put in her plea, anſwer, or demurrer, to 
the plaintiff's bill, and in the mean time, 
A for want thereof may be 

And your Petitioner will ever pray, &c. 
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Tu- for e to give t to N NP ent 
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3 RED) | Between 455 ant 


* EY 


| Tothe Right Honourable, 4 G. 1165 | 
| The bumble rH Dy... rap 


Sh * K, 2 2 nn ' "ny. | 
That the bd haha filed his: b it in this W 
able court, againſt Jour petitioner, an cauſed a ſubpen 
to appear and anſwer to the ſaid bill, to be ſerved on 
your petitioner, to which your petitioner hath according- 
ly appeared, and taken a copy of the ſaid bill, and his time 
for L not being yet expired, nor being in con- 


tempt. 

That the plaintiff by his bill, Niles himſelf of Grenads 
in the WH Indies, i in parts beyond the ſeas, and your 
Deer lives in the city of London. 


"Your petitioner therefore moſt humbly prays 
- ,your Honour, that the plaintiff may procure 
ſome ſufficient perſon refident in England, to 
give ſecurity according to the courſe of the 
court, to anſwer coſts before your peti- 
tioner be obliged to anſwer the faid bill, 
and that your petitioner may have 2 
l month's time to plead, anſwer, or demur, 
te the ſaid bill, after ſuch ſecurity given. 
And your Petitioner, Oc. | 


Petition, 


t 


% 
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1 
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Petition, (after an Attachment, ) for a Dedimus, and 
for Tine in roars Bo fn ovens, | 5 


oy, ESL 3 


I P's 3 | Between A. B. Plaintiff. 
3 e C. D. Defendant. 


To the Nicht Honourable, * 
TM bumble Petition of the Defendant. 


$ ev, 


a 

That the plaintiff having exhibited his bill into this 
honourable court againſt your petitioner, and others, and 
ſerved your petitioner with proceſs, returnable the firſt day of 
laſt term, your, petitioner appeared thereto, but the writings 
that related to the matters in queſtion, not being in your 
petitioner's hands, your petitioner could not poſſibly pro- 
cure the ſame, ſo as to perfect his anſwer, by the time 
allowed by the courſe of the court, whereupon your peti- 
titioner has been. lately arreſted upon an' attachment of 
contempt, - iſſuing out of this honourable court. 

That your petitioner lives one hundred miles diſtant 
from London, and being willing to enter his Appearance 
with the regiſter by his clerk in court, as upon the at- 
tachment. 


"Your petitioner 3 moſt humbly prays 
your Honour that he may be at liberty to 
take out a Dedimus poteſtatem, returnable 
the firſt return of next term, to take his 
anſwer, and that he may have a week 
EY allowed him within the ſaid term, to re- 
turn the ſame, and that in the mean time, 
All further proceedings for want of the 
ſame may be ſtayed. 
And your Petitioner, &c. 
1 Petition 


Petitions, 


n 
rr 


% 1 44 
f ue 6511 ' \ \ \ apt . \ ery 


eee deere 6 Bojan a . 
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the Right Honourable, ee. 
The 3 Petition of the Tk 


| OE lr Go plied e hs Heri un 
inſtant, which appears to have been filed the 
27 tr | | laſt, and your petitioner finds, he is in 
contempt to a ſerjeant at arms upon a non off inventus, re- 
PE IT © Sion of. rovelion for not appearing 
thereto in time. 
That your petitioner is deſirous forthwith ' to diſcharge 
his faid contempt, by paying the plaintiff's their cofts, in 
reſpet thereof, and alſo, 1 in his anſwer to the 
plaintiff's bill, as ſoon as may be, in regard your peti- 
tioner lives in the county of AaAlnd muſt anſwer 
by commiſſion. * % 


Your petitioner therefore humbly prays your 
' Honour, that the plaintiff's clerk in court 
may forthwith deliver to your petitioner's 
clerk in court, a bill of coſts in reſpe& of 
your petitioner's contempt, and that it 
may be referred to one of the Maſters 
of this court, to tax the ſaid bill, in caſe 
the ſaid clerks in court differ in ſettling 
the ſame, and that upan your petitioner's 
payment of the faid coſts ſo ſettled, or 
taxed, all further proceedings upon the faid 
contempt may be ſtayed. — 


Petitions. . 


that your petitioner may be at liberty to 
ſue out a commiſſion to plead, anſwer, or 
demur, and have ane time (16 yourn 
the ſame. | 
And nar eee ee Ec. 


Paition to be diſcharged out of Cuſtody of the Serjeant at Arms. 


[a Chancery, © Between A. B. and C. B. Plaintiffs. 
E. F. and G. H. Defendants. 


To the Right ant the Matter of te ha. 
The n eee A 


Sheweth, « _. | 

That las pita" ive hh (ite Bot" 
fortnight) in cuſtody of the Serjeant at arms attending this 
honourable court, for not anſwering to the plainti®s bill, 
which your petitioners have ſince anſwered, and paid the coſts 
of the contempt ; and the clerk of the other ſide doth conſent 
to your petitioner's 2 as by the certificate annexed 
appears, 


| Your petitioners therefore humbly pray your 
Honour, that your petitioners may be diſ- 
charged out of the cuſtody of the Serjeant 

at arms, paying their fees. 
And your Petitioners ſhall ever pray, Cc. 


Petition to tale as „ te novo, * amend the 
OR and flay Proceſs. © s 

Between A. B. Plaintiff, 

C. D. Defendant, 


To the Right Honourable the Maſter of the Roll. 
The humble Petition of the Defendant, 


Seen AA 

That in Hilary term laſt, the plaintiff filed his bill in this 
honourable court, againſt your petitioner, and a commiſſion 
iſſued to take your petitioner's anſwer, by virtue whereof it 
was taken, returned, and filed; but on looking into the fame, 
there appeared to be a miſtake in the caption, whereupon the 
plaintiff obtained an order to ſuppreſs the faid anſwer, it 
not appearing by the ſaid caption, that your petitioner ws 
ever ſworn to the truth of the ſaid anſwer. _ 

That in regard this is in your petitioner's own delay, who 
is deſirous that this miſtake ſhould be rectified, and is ready 
and willing to pay the plaintiff his coſts out of purſe, touch- 
ETON 


Vour petitioner therefore moſt humbly prays 
your Honour, that he may be at liberty t 
ſue out another commiſſion, directed to the 
former commiſſioners, to take his ſaid an- 
ſwer, de novo, and that the caption thereof 
may be rectified, or amended, and that you 
petitioner may have three weeks time to re- 
turn the ſame, and that all further proceed- 
ings for want thereof, be in the anean time 

ſtayed. | 
And your Petitioner ſhall ever pray, &. 


Paitin 


515 


Petition of a Defendant t —— of Coſy wpon 
Payment of his 2 of the Plaintiff. _ 


In n Between A. B. Plaintiff, 


To the Right Honourable, the Lord 0 
cellor of Great Britain. 


The humble Petition eee, 


Sheweth, | 

That de plaintiffs filed Ger bil of forecloſure; againf® 
your petitioner, who now remains a priſoner in the Fleet, and 
has ſo done for four years laſt paſt, on a commiſſion of re- 
dellion, 

That the plaintiffs are willing that the coſts of the ſaid 
contempt, amounting to ſhall be added 
to the mortgage money, and that your petitioner hath execut- 
eda deed, whereby the ſaid coſts are charged thereon. 


And in regard the plaintiff's clerk in court hath ſigned his 
conſent to this petition. 


Your petitioner therefore humbly prays your 
Lordſhip, that he may be diſcharged out 
of the cuſtody of the warden of the Fleet, 
paying his fees. 

And your Petitioner ſhall ever pray, Cc. 


[ conſent to the prayer of this Petition * your Lordſhip Hall 
think fit to order the ſame. 


Wm. Barker. Clerk in Court. 
for Plaintiffs. 


* . 
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Petition: for" Six. Weeks Tims, to anfiver Amendments ad 
E n in a Country Cauſe. 155 


* * a W B. Plaintiff, 
8 C. D. Defendant, 


To the Right Hoi tidurable the Maſter of the Rolls 
- The, humble Petition of e Defendant, 


Sheweth, 
That your petitioner” s anſwer. being reported inſufficient 


; the, plaintiff obtained an order to amend his bill, and that 

- your petitioner. might anſwer the amendments and exceptions 
at the ſame time. 

That the amended bill is lately filed, and very long. 


Foraſmuch as your petitioner is not in contempt, lin 


mo Tr ſhire, and bas had no order fort 


to — the amendments * enim. | 


"Your petitioner "therefore $a” prays you 
Honour, that he may have a month's n 
to put in his plea, anſwer, or demurrer, t 
the ſaid amended bill and exceptions. 
1 65.54 the your Petitioner wil ever pray, &. 


' Os to A in an aka without Oath. * 
In Chancery. Fs macs Between A. B. Plaintiff wi 
C. D. Defendant. 


Te the Right Honourable, &c. 
The humble Petition of the Defendant. 


Sheweth, 
| That your petitioner is made à party to the plaintiffs b 


exhibited in this court, merely for the ſake of form. 


S KE 


lines 


Ps bil 


Petitions.: 517. 


That the plaintiff is willing that your petitioner's anſwer 
to the ſaid bill ſhould be put in without oath, and hath by 
his clerk | in court, ſigned | his config, thereto. 150 


Vour petitioner! therefore humbly: — your 
Honou r, that he may have'leave to put in 
bis anſwer” without oath, to the plaintiff's 

bill. 


And you Petipieper ſhall ever pray, &c. 


Mie, To. this. petition, and) all other petitions, which 
require the clerk in court's conſent, he ſigns in theſe words, 


Ido conſent to the prayer of this petition, if your Zo — 
e e 2 boridiggo Ainiulg 1 
Man oft G51 03 10. John Radelif 
KLE b 


n Ati oe 180 e ht 


neee n ta eee ieee frm 
_—_—_— 3 39! Sri noi 


2 72 K = 
76 P. and E. bis Wit Fe. 
dee Right naehe. ffs 


The humble Petition of the Deſendn E. D. 

0 Wie of Defendant' O. 8 
| T0 TIO Ga 4 211 336307 bus 
Sheweth, sibi do Ys 

That the plaintiff hath exhibitedhis b bill in this honour- 
able court, againſt your petitioner, and her ſaid huſband 
whereto your petitioner hath appeared, and in regard your 
petitioner's ſaid huſband hath abſconded, and lived ſeparate 
from her theſe two years, 


Your petitioner therefore moſt humbly prays 
your Honour, that ſhe may be at liberty to 
put in her anſwer to the plaintiff's ſaid bill 
without her huſband, 

And your Petitioner, c. 


Petition 


* 
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Petition for a b i Guardian, and ts ta 
. 


Between A. B. Plaintiff. 
8 C. D. Defendant. 


To the Right Honourable, Ec. 
Fw handle Petition of the Defendant, - 


— 

"That the plaintiff exhibited his bill in this bene 
court againſt your petitioner to which he hath appeared 
and taken a copy. 

That your petitioner refiding in the county of 
has craved a commiſſion to take his anſwer, and the plain- 
tiffs have given commiſſioners names for that purpoſe, 

But inaſmuch as your petitioner is an infant, and cannot 
anfirer the plaintiff's bil, nor defend this ſuit without having 


2 guardian, afligned for that purpoſe. 


Your petitioner therefore humbly prays you 
Honour that he may be at liberty to ſue 
out a commiſſion to aſſign him a guardian, 
and to take his plea, 3 
1 

ne N Petitioner ſhall * pro oe, 


Petitions. - 


 Piiition for 4 ſheclal \ Commiſſion and for Gononiſfoners 
Names, or in default, the Commiſſion to iſſue ex parte, 


In Chancery. Between 4. B. Plaintiff, 
i C. D. Defendant. 


To the Right Hondurable, Ee. 
The bumble dn of the Defendant. 


Sheweth, 

That on the day of. laſt, the plaintiff 
exhibited his bill in this — court, againſt your 
petitioner, who has appeared thereto, and taken a copy. 

That your petitioner teſides in the county of 

is not in contempt, and is adviſed to on 
anſwer, and demur to the Law dil. 


Vour paticiorier 8 — buaikly pen 
your Honour, that he may be at liberty to 
take out a commiſſion to plead, anſwer, 

and demur; to the plaintiff's bill, and that 
- -- the plaintiff's clerk in court may, in two 
days after notice hereof, give commiſſioners 
name to the petitioner's clerk in court, to 
anke your petitioner's plea, anſwer, and de- 
murrer, or in default thereof, that your pe- 
titioner may be at liberty to take out the ſaid 
commiſſion, directed to his own commiſ- 
ſioners. | 


And your Petitioner, &c. 


Petition 
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* 0 * 11. 11 53 3% 
' > ib wy of + and others 
Defendants, 


Toche Right Honourable me Lord High Chanerllr 
ith ol Graat Britain,” F 
ISO | The humble Petition ofthe 


Sheweth, 4G a. 210; web has ny; 
+ That your petitioners have exhibited their bill in this 


honourable court, againſt the ſaid Earl of | % 
end others | 1 rekt 11 * 


94-07 Noa 3... Ho 2374; 
PDour petitioners therefore moſt humbly pray 
en N pee. ares 
- | | an 
BER ee | pro's fit al, onthe ſixth day of N- 


W 


EYE #3 So - 
1 #44 2 434 


Pini for i Ake, returnable lia 


4 29 


— eil, k. Besen. f. Pat 
C. D. Defendant. 


To the Right Rae b. the Maſter of the Rolls. 
eee ee, 


119% [Uandt ac 115 


. N 


FRY, ? 2721130 

That N fled his pill in this Bons gl 
able court, againſt the and the ſaid defendant 
th con, IE Oe of the city of London, 
as by the affidavit a annexed 


el ad 10 1104; 5 Sd iT 


Vour petitioner therefore moſt humbly prays 

your Honour, that he may be at liberty 

n oi Aid e the ſaid 

24} 0. dtſendant to appear to, and, anſwer, out 

1 und 201 nt petitioner's ſaid bill; Geturnable immedi- 
vol 198 I 1 . neh roher 

esd And your Petitjoner (ball ever pray, i, 

i more „nen baib bas 0021 ob, ants 

nb gilt bas St fO⁰ffοοα i10y Saves 


- Pai e ey t een 
% ,, 03) owe 4 Plaindift. matey 01 


11k MY 7 an (| 1" 
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it ndant. 27 23 
2710 2 ee Rein: 15 5 
To the Ri 5 Rosen ce Maſter of the Roll 
ien g 21 1e 
ee ere ü: 


— 4 nd ' 
5 A (1 on 1.58 D lid 


Tat your petitioner, in Baur term ut pat, e 
his bill in this hondurable court, againſt th e defendant, to 
which the (aid defendant appeared, but hath neglected to 
put in his anſwer! N and the ſaid defendant living 
and reſiding within the diſtance of ten miles from the city 
of London, as by the affidavit annexed appears. 


© „ 
* — 
63 


ce 


Your 


5 6M 
» 


N Petitions. 

Vour petitioner therefore humbly prays your 
Honour, that he may be at liberty to make 
out proceſs of contempt againſt the ſaid de- 

fendant, for want A. 
immediately. | 
And your Petitioner ſhall ever pray, &c. 


A Petition of Plaintiff to be admitted in forma Pauperis, 


In Chancery. Between A. B. and others, Complainants. 
10 5 0. D. and othets, Defendants, 


| Tothe Right Honourable the Maſter of te Rl 
The humble Petition of the Plaintiff, * 


Sheweth | | 8 1HOY 

| war ian having” filed their bill in thi 
Wil? (qa court, againſt the aid e mee thereby ſet- 
ting forth that H. O. late of in the county of 

widow, deceaſed, . Une of her death, 
which happened in April, F731, was poſſeſſed of a perſonal 
eſtate, value 1500/. and died inteſtate, without iſſue, 
gg your petitioners, and the defendants 
and her neareſt relations, and next of kin, 
to whom her perſonal eſtate ought to have come, and been 
equally divided amongſt them, according to the ftatute 
of diſtribution of inteſtate's eſtates. 

- That the inteſtate. dying at .. aforeſaid, and 
your petitioners living very remote from * and defendant 
E. wife of defendant B. living with, or hear the inteſtate, 
at her deceaſe obtained nin ation to her, and ſhe, and 
her ſaid huſband poſleſſed themſelves of all the inteſtate's 


defendant Z. and bis wife ſent he fan N 52 and 
n 50. ROT r . Sy 
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tributive ſhares of the ſaid inteſtate's perſonal eſtate, and 
at the ſame time ſent general releaſes therewith, which 
your petitioners, upon ſuch report and aſſurances, were 
prevailed upon to execute, relying. on ſuch aſſurances to 
be true, * 1 

That your 2 have ſince diſcovered, that the 


aid inteſtate died, poſſeſſed of a perſonal eſtate, value 
1500/. as aforeſaid, and that they were impoſed upon in 


the ſaid releaſes, the ſame being obtained by fraud and 
falſe ſuggeſtions. and therefore. filed their bill in this 
honourable. court, againſt the ſaid defendants, to ſet aſide 
the releaſe further than they extend as diſcharges for gol. 
and 560. and to have an account of all the inteſtate's 
perſonal eſtate, and that your petitioners may be paid their 
full and diftributive ſhares, of all the faid inteſtate's per- 
That the faid defendants H. B. and E. his wife, 
have put in their ſeparate anſwers, to your petitioner's 
ſaid bill, and che ſaid H. B. (amongſt other things,) admits 
the ſaid inteſtate died without iſſue, poſſeſſed of a perſonal 
eſtate, of 'abbut Too. which he and his ſaid wife poſſeſſ- 
ed themſelves of and that the petitioners were intitled 
as aforeſaid, and that they received no more than the afore- 
ſaid reſpective ſums of 56/. and Fol. and were induced 
to give releaſes, or diſcharges as aforeſaid, which he-ſays he 
believes they would not have given, if truly informed of the 
ſad perſonal eſtate; and the ' ſaid | Z. B. (amongft other 


* * 


things,) admüts the ſaid inteſtate died, poſſeſſed of a con- 


ſiderable perſonal eſtate, but inſiſts that your petitioners 
executed general releaſes, to her and her huſband, at 
he times hey received the id reſpeAive ſums of 561 
and 500. and inſiſts on there being ſufficient diſcharges, 
but has not thought fit to plead the ſaid releaſes. | 
That your petitioners, by 'rtafon of their poverty, as 

appears by affidavit annexed, are utterly unable to proſe- 

| * hee atk Be cute 


524 Petition. 
cute their ſaid carr n ae. 
Bones: * ext 


is | Your petitioners therefore moſt humbly pray 
8 your Honour, that they may be admitted 
ren l%. proſecute their ſaid Tab, in forma por 
| | peris and that Mr. 6 may be 
Arge their counſel and Me. noe; Sena 
Wk: ech, £9 98714 
. And y”= Petitioner half cher "pray, oY 
ay Muh zee, er the plaintiffs 1 Juft cauſe to be 
akut, touching the matters * this Fin * 1 for which 
they ous n. their We N 
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5 3 ais Arts film 
} tis 1 1 97111 a: res (7: bY N 
| 
Pattie 7 a nan, to be adnitted 1 ne. "min | 
27 wank? | | Inos! * 5 C. D. Defendant a 
| | 
To de Right nes the Maſe of th 1 | 
k * Tube humble Petition of the Defendant... | 
roa ddr: 57.22 "4 1 2664 bas —— e l 
Sbewe, i gyif * a 
. BT wi os 6, 


and anſwer the plaintiff's bill, but being very poor (as by 

affidavit appears) is by reaſon of ſuch his. extreme poverty, 

unable to make his cn if not permitted to de 

** mie 91 ty attc hee . 018. 

; EM Your petitioner ber moſt "Yumbly prays 
Jour Honour to admit him to defend this 


ſuit in forma. Pauperts, and. to whgo him for 
his counſel, Mr. and Mr 


* 
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for his Six-dlerk. Ru a, 


And your Pele, ſhall ever pray, &: 
Petition 
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Petition to appoint a Day for an abſconding Defendant to 
MEFs. ni odutth. we wlen when treo} aka 


In Chancery. | 285 © * Between 4. B Fi. 
3 C. P. Defendant. 


To the Right Honourable the Maſter of the Rolls. 
The humble Petition of the Plaintiff. 


. Eg 
That your petitioners Pe times ſince exhibited their 

bill in this court againſt the defendant C. D. and 

and in the month of laſt, took out proceſs of xl 


na under ſeal of this court, againſt him the ſaid defendant, 


to compel him to appear to and anſwer the ſaid bill, and 
the utmoſt endeavours have been uſed to ſerve. him with 
the ſaid proceſs, and the moſt ſtrict enquiry hath been made 
after him, at his laſt known uſual place of abode, and at 
ſeveral other places, but cannot find him, to ſerve him ; 
and there is reaſon and juſt ground to believe, that he ab- 
ſconds for debt, and to nnd being ſerved with the pro- 
ceſs of this honourable court, and of other courts, as by 
affidavit annexed appears, and in- regard the ſaid defen- 
dant has not yet appeared to your petigiener” s ſaid bill. 


Vour petitioners therefore walls pray y your 

Honour to appoint a ſhort day for the ſaid 
C. D. to appear to, and anſwer - 0 * 
tioner's ſaid bill. 

And your Petitioner will « ever pra, Nc. 
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1 122 


Petition for a habeas corpus cum cauſis, "at the inflance of 
the Party taken upon an Attachment, in order that he ma 
be turned over to the Fleet Priſon. 
In Chancery. Between A. B. Plaintif. 
| Ci. D. Defendant, 


To the Right Honourable the Maſter of the Roll. 


The humble Pedton of ths D 


That the plaintiff having filed his bill againſt your peti- 
tioner, he has appeared thereto, and taken a copy. 
But your petitioner not having put in his anſwer, in 
due time, an attachment iſſued againſt him, upon which 
he has been arreſted, and now remains in the cuſtody of 
the ſheriff of Middleſex. - 


Ordered that a writ Your petitioner therefore humbly 


of | habeas corpus cum 
cauſis, do iſſue, direct- 


ed to the ſheriff of © 
Middleſex,thereby com- 


manding him to bring 
the body of the peti- 


tioner into this court, 
on Tueſday next, the 


I5th day of Fulyinſtant, 


in order that he may 


anſwer his contempt, 
and be diſcharged there- 
from, and otherwiſe be 
dealt with according to 
law. 


1 


- 


prays your Honour, that 2 


writ of habeas corpus cun 


 cauſis, may iſſue out of this 


honourable directed to 


the ſaid ſheriff of the county of 
Middleſex, thereby command- 


ing him to bring the body of 


your petitioner into this honour- 
able court, on Tueſday next the 


I5th day of July inſtant, in or- 
der that your petitioner may 
anſwer his contempt, and be 
diſcharged therefrom, or maj 


_ otherwiſe be dealt with ac- 


cording to Jaw, 
And your Petitioner fhal 
ever pray, &c. 
Patition 
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Fans fo renew @ nnn 


Wen N Plaintiff. 
C. D. Defendant. 


To the Right Honourable the Lord High Chan- 
cellor of Great Britain. 


The humble Petition of the Plaintiff. 


Sheweth, 

That the defendant having refuſed to anſwer your peti- 
tioner's bill, all proceſs of contempt to a ſequeſtration hath 
been ſued out againſt him, and a commiſſion of ſequeſtra- 
tion hath been ſued out, executed and returned, but your 
petitioner hath ſince diſcovered that not above one third 
part of the ſaid defendant's eſtate is ſequeſtred, and that 
the ſaid commiſſion was committed to the hands of a perſon 
therein named, who TY to ſequeſter the ſaid eſtate. 


Your petitioner therefore moſt humbly prays 
. your Lordſhip, that he may be at liberty 
to take out a new commiſſion of ſequeſt- 
ration, to ſequeſter the ſaid defendant's 
eſtate, directed to new commiſſioners. 
And your Petitioner ſhall ever pray, &c, 
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Petition to withdraw, a Replication, and amend a Bill inn 
Payment of Twenty Shillings Cofts to ſuch Defendants 
423 bave anſwered. 


In Chancery.  _ Pin 4 Plaintiff, 
. and others Defendants. 


To the Right Honourable, S. | 
The humble Petition of the Plaintiff, 


Sheweth, wh 5 
That ſome time ſince your pad filed his bill in 
this honourable court, | againſt the ſaid defendants, to 
which they g and anſwered, and your petitioner 
replied, but no witneſſes have deen N 
ſaid cauſe. 
That your . is ſince adviſed to RL his faid 
bill, by "adding R. B. a defendant thereto, and for as 
much as this is in nnn 


„ op om 


\ Your petitioner moſt bumbly prays your Þ 
Honour, that he may have leave to with- 
draw his replication, and. amend this bil, In 


| as he ſhall be adviſed on amending the 
copies of the ſaid bill of ſuch of the de- 
fendants who have anſwered the ſame, your 
petitioner not requiring any anſwer to 
ſuch amended bill, from the ſaid defen- 
dants, who have already anſwered. 


And your Petitioner ſhall ever pray, &. 7 


OE, I"... Ie 
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ition 


Petition ts amend a Bil, by adding a Defendant. 


In Chancery. | Between A. B. Plaintiff, 
; | C. D. Defendant. 


To the Right Honourable the Maſter of the Rolls. 
The humble Petition of the Plaintiff. 


Sheweth, 225 
That your petitioner filed his bill in this honourable 
court, againſt the defendant in term laſt, 
to which defendant hath appeared and put in his anſwer'; 
upon which your petitioner is adviſed to make Z. F. a 
defendant in his cauſe. | 
Your petitioner therefore moſt humbly prays 
your Honour that he may have leave to 
amend his bill, by adding the ſaid E. F. a 
defendant thereto. 
And your Petitioner ſhall ever pray, &c. 


Pattion ts amend o Bill, on Payment of Twenty Shillings Coft 
In Chancery. Between A. B. Plaintiff, and 
C. D. and others, Defendants, 
To the Right Honourable, We, f 
The humble Petition of the Plaintiff. 


Sheweth, | - 

That your petitioner filed his bill in this honourable 
court, againſt the defendant C. D. and others, the ſaid 
deſendant C. D. hath only put in his anſwer thereto, (none 

M m other 
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other of the defendants having yet appeared 3) upon peruſal 
of whoſe anſwer, your petitioner is adviſed by his counſe 
to amend his bill. 


Tour petitioner therefore moſt humbly prays 
your Honour, that he may be at liberty to 
amend his bill, upon payment of twenty 
ſhillings coſts, to the ſaid defendant 
thereof. 

And your Petitioner ſhall ever pray, &. 


Fo 


Pitition for @ Plaintiff to difniſe bis own Bil with (i. 


In Cha %. Between A. B. Plaimiff 
| C. D. Defendant, 


To the Right Honourable the Maſter of the Roll. 


The humble Petition of the Plaintiff, 
Sheweth, | 
That your petitioner exhibited his bill into this honourable 
hath put in his anſwer ; upon peruſal whereof, your petit- 
: oner is adviſed to diſmiſs his bill, | 


| Your petitioner therefore moſt humbly prajs 
your Honour, that his faid bill may ftand 
diſmiſſed out of this court with coſts, to be 
taxed by one of the Maſters of this court. 


And your Petitioner ſhall ever pray, &. 


2 Ya = | 
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In Chancery, © Beryweeti , B. Phintiff. 


* To the Right Honourable the Miſter of the Rolls. 
T̃ ye humble Petition of the Defendant, 

That the plaintiff having filed his bill in this honourable 
court, againſt your petitioner, and your petitioner having 
put in his plea and demurrer thereto, your petitioner is 
ſince adviſed, to make other defence to the ſaid bill. 


Your petitioger therefore , prays your Honour 


that he may withdraw his ſaid plea, and de- 
murrer upon paying the plaintiff or his clerk 
in court 20s. coſts, 
And your Petitioner ſhall pray, c. 

. * Wy {4 n 
nt A common Petition to receive Exceptions. 
ti- | 

lo Chancery. Between A. B. Plaintiff . 

| C. D. Defendant, 

1 
un = 
as To the Right Honourable, Ge. 
. 6 1 
G. The humble Petition of the Plaintiff 


Sheweth, 


2 D. Defendant. c 


i 
| 
{ 
| 


, 7 
. 
( 
* 
* 


= Petitions, 
hath cauſed exceptions to be taken thereto, but the faid ex. 
ceptions not coming in by the time limited by the rules of 
this court, the defendant's gerk 1 in court refuſes « to accept the 
ſame; F< : 4 X% ; 


ita Ven petitioner therefore moſt humbly pray 
— pour Honour, that the faid defendant 
Clerk in court, may receive the ſaid ex- 

ceptions, non pro tunc. | 
And your Petitioner hall ever Pray G. 
Exceptions cannot be ordered to be . as in due 
time aſter three terms from n in 1 

without ſpecial reaſons. 


Another Petition to receive Exceptions. 


In Chancerr. Between A. B. Plaintif, 
C. D. and others, Defendants. 


To the Right Honourable, &c. 
The humble Petition of the Plaintiff, 


Sheweth, - 
That your petitioner having exhibited his bill in 
this honourable court, - againſt the ſaid defendant and 
others, the ſaid defendant put in his plea and anſwer, on 
arguing of which plea, on the day of 
laſt, it was ordered, that the ſame ſhould ſtand for 1 
anſwer, with liberty to your petitioner to except ſuc 
matters! as in the ſaid order are mentioned. 

That your petitioner has many material exceptions 1 
| z offer. in purſuance of the ſaid order, but the drawing up 


ow entering of the ſaid * and | preparing the — 


1 


„ 
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ceptions, which are long, having already run out more 
than the time of courſe, for delivering exceptions, the 
defendant's clerk in court refuſes to accept the ſame. 

Your petitioner therefore moſt humbly 
3 that the ſaid rr lo 
clerk in court, may receive your petition- 

er's exceptions, nunc pro tunc. 

And your Petitioner ſhall ever pray, &c. 
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A Common Petition to refer Exceptions. 
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In Chancery. 


\ * 
_ PA 
. * 


To the Right Honourable, - / WRT 2 


2 


0 28 Geer vVOrr HEY 
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2 „ . . | 
The humble Petition of the Plaintiff. . ., - 
- ö . x + : ** * „ «* 1 "iy 
- „ . 


That your petitioner having filed exceptions to the 
defendant's anſwer, and the time for ſybmitting being ex- 


Your petitioner therefore meſt humbly” prays 
your Honour, that it may be referred to 
one of the Maſters of this court, to cer- 
tify whether the ſaid defendant's anſwer 
be ſufficient in the points excepted to, or 
not. 6 27318 

aha gente e e ee 


— W ien to 1 n 
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danger, 5 Plaintiff, 
21. 190 1900 * 99192 act C. D. Defendant, 


a cries the Right — * Ec. 
The humble Petition of the Plaintiff. 


Sheweth, 

That your petitioner having exhibited his bill in this 
honourable Gomt, againſt the faid defendant, he appeared, 
and put in his plea and anſwer thereto; on arguing of 
which plea, on the PEE: | . laſt, the 
ſame was ordered to ſtand for an 45 anſwer, with liberty to 
your petitioner to * to ſuch matters, as in the ſaid 
order are mentioned. 

That your petitioner obtained your Honour's order of 
the | day of laft, that the defendant's 
derk in court ſhould receive exceptions, as in due time ; 
and accordingly, , your petitioner ſoon After delivered 
exceptions to the defendant's clerk in court, but the fad 
defendant hath not ſubmitted to put in a further anſwer, 
2 o de is nen, by the rules of 

IS court. | 
| Your Potitiager: Fol oh moſt humbly prays 
your Honour, that it may be referred to 
one of the Maſters of this court, to look 
into your [petitioner's bill, the defendant's 
plea and anſwer, and. your petitioner's ex- 
ceptions, and certify wherein the faid 
plea and anſwer is inſufficient. 
And your Petitioner ſhall ever pray, &. 


Petitin 


—— — 
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Petition for a Gummiſten de bene eſſe en 
F 


In Chancery. | Between 4, Þ Pickle 
| C. D. Defendant. 


To the Right Honourable the Maſter of the Rolls, 
The Plaintiff's humble Petition. 


Cheweth, a * 4 . 

That he hath lately exhibited his bill- againſt che faid 
defendant to perpetuate che teſtimony of Fohn Edwards, 
of ———, and Ekzabeth his wife, and ſued out fubpornas 
againſt the ſaid defendants, returnable on the morrow of 
All Souls next caling, ut. T0 hath wot -appetrel} ergo, 
as by the Six Clerk's certificate appears. 

Foraſmuch as the ſaid Fohn Edwards, is now in the 
getk year of his age, and the ſaid £/;zaberh, the wife of the 
ſaid John Edwards, is in the 7oth year of her age, and are 
very weak and infirm, and in all probability not likely 
to live long (as by affidavit annexed appears) and by rea. 
ſon of their great a not live to be examined in 
chief, and * very l witneſſes for your petitioner, 
and without whoſe teſtimony your petitioner cannot pro- 
ceed to a hearing in this ſuit, or defend an action brought 
2plaft her in he” ene 


Your petitioner therefore humbly prays . your 
Honour, that ſhe may be at liberty to ſue - 
out a commiſſion to gxamine the ſaid Jobn 
Edwards, and Elizabeth his wife, as wit- 
neſſes de bene eſſe, for your petitioner, re- 
turnable without delay, directed to her 
ewn commiſſioners. 

And your Petitioner ſhall ever pray, &c, 


Petition 
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Petition to examins a Witneſs de bene eſſe before I uus joindd. 


In Chancery. | Between A. B. Plaintif, 
| TI | C. D. Defendant. 


To the Right Honourable the Maſter of the Rolls, 
The humble renden of the Plaintiff, 


Sheweth, 
That your petitioner filed his bill in this honourable 
eourt againſt the ſaid defendant, whereto he hath appeared, 
but the ſaid defendant living a great diſtance from Londin 
in the country, he hath obtained time to put in DE, 
till the firſt day of next Hilary Term. 
| That one G. H. of , gentleman, e 
witneſs for your petitioner in this cauſe, and without the 
benefit of whoſe evidence your petitioner (as he is adviſed) 
cannot ſafely proceed to a hearing of this cauſe, and the 
ſaid G. H. being ſeventy years of age or upwards, and 
from his advanced years not likely to live till he can be 
Examined in chief as by affidavit annexed appears. 


Your Petitioner therefore moſt humbly prays 


your Honour, that he may be at liberty 

' forthwith to examine the ſaid G. H. 4 

bene eſſe as a witneſs, for your petitioner 
in this cauſe ſaving all juſt — — 

And your Petitioner ſhall ever pray, or 


Petition 


N 


Petitions. 237 


Petition for a Subpana to rejoin, "and Service thereof on the 
Clerk in Court, and for a Commiſſion to examine Witneſſes, 
E 3 


Chancery. Between A. B. Plaintiff. 
” C. D. and others, Defendants. 


Tothe Right Honourable the Maſter of the Rolls. 
The humble Petition of the Plaintiff. 


Sheweth, . | 

That your petitioner filed his bill in this court againft 
the ſaid defendants, who have appeared thereto, and put in 
their anſwers, to which your petitioner hath replied, and 
is deſirous to ſpeed his cauſe, h wn 


Your petitioner therefore humbly prays your 
Honour, that he may be at liberty to take 
out ſubpanas to rejoin, returnable imme- 

diately, and that ſervice thereof on the 
defendants clerks in court may be deemed 
good ſervice on the defendants, and that 
your petitioner may be at liberty to ſue 
out a commiſſion for examination of his 
witneſſes, returnable without delay, and 
that the defendants clerks in court, do 
in four days after notice hereof, join and 
ſtrike commiſſioners names with your pe- 
titioner's clerk in court, or in default thereof, 
that your petitioner may have a commiſ- 
ſion directed to his own commiſſioners, 
with liberty to execute the ſame in term 
time. 


And your Petitioner ſhall ever pray, &c. 


-— 


Petition 
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Petition for a Commiſſion to examine Witneſſes, Plainif nt 
| ws. "od ou a ps ; 
In Chancery, "Hoon B. Plaintiff, 

| C. D. Defendant, 


To the Right Honourable the Maſter of the Rolls, 


, 


The tumble Petition of the Deſcndane. 


Sheweth, 
That the plaintiff obtained an order for ERR 
rejoin, but did not thereby pray a commiſſion for examins 
tion of witneſſes in this cauſe, 
Foraſmuch as your petitioner hath ſeveral material wit 
neſſes to examine, whoſe evidence (he is adviſed) ml þ 
een cauſe. | 


ls) 


Your petitioner therefore humbly. prays your 
Honour, that he may be at liberty to ſue 
out a commiſſion for the examination of 
his witneſſes, returnable without delay, 
and that the plaintif”s clerk in court, may 
in four days join and ſtrike commiſſioners 
names with your petitioner's clerk in court, 
or in default thereof, that your petitioner 
may have ſuch commiſſion directed to his 
own commiſſioners, with liberty to exe- 
Cute the ſame in term time. 

And your Petitioner ſhall, &c. 
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Petition 9 ee oi RR or in default | 
to n e 


a C. P. Defendant. 


To the Right Honourable, Ee. 
The humble Petition of the Defendant. 


Sheweth, | 

That on the day of laſt, your petitioner was 
ſerved with an order obtained upon the plaintiff*s petition 
ofthe day of » for a ſubpenato rejoin return- 
able immediately, and that ſervice thereof on your peti- 
tioner's clerk in court ſhould be good ſervice, and that 
the petitioner's clerk in court, fhould in four days after 
notice, join and ftrike 'commiſſioners/ names with the.plaio- 
tif's derk in court, or that in default thereof, the plain- 
tiff might ſue out SOR A to his own cam- 
miſſioners. 

That your petitioner upon receiving dhe ſame, was - 
ready to comply with the terms therein mentioned, and 
accordingly applied to the plaintiff's clerk in count to join 
and ſtrike commiſſioners names with him, who informed 
your petitioner's clerk in court that he had not names, and 
put him off with trifling excuſes. 

That your petitioner has very good reaſon to believe 
that ſuch excuſes were made merely for delay, and in re- 
gard your petitioner hath ſeveral material witneſſes as he 


NI and is deſirous the cauſe ſhould be 
pee 


t- 
be 
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Your petitioner moſt humbly prays your 
Honour, that the plaintiff's clerk in court 
may in four days after notice, join and 
ftrike commiſſioners names with your peti- 
tioner's 
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tioner's clerk in court, or that in defal 
thereof, your petitioner may ſue out a con. 
miſſion for examination of witneſſes d. 
rected to his own commiſſioners, with ll. 
berty to execute the ſame in term time. 
And your Petitioner hall ever Pray, &. 


Petition Ar bis Honour to ile Names, Plaintiff refufa 
| ſe to do, 


In Chancery. c Between 4. B. Plaintiff. 
C. D. Defendant, 


To the Right Honourable, &. 


The humble Petition of Ss Defendant. 
' Sheweth, 
| . 40 o 
- April inſtant, for a commiſſion to examine witneſſes retum- 
able without delay, and that the plaintiff's clerk in court, 
- ſhould in four days after ſervice thereof, join and ſtrike 
commiſſioners names with your petitioner's clerk in court, 
which order was dul * ſerved on the 25th inſtant. 

That the plaintiff's clerk in court did on the 29th in- 
ſtant, join with your petitioner's clerk in court, and named 
ſour commiſſioners, via. A. B. C. D. E. F. G. H. d 
whom your petitioner has ſtruck out C. D. E. F. and 
your petitioner named J. X. IL. M. N. O. P. Q. but te 
plaintiff's clerk in court now refuſes to ſtrike your pet- 
tioner's names. 

Foraſmuch as your * bis many material wit- 
neſſes as he is adviſed to examine, and is n 
his cauſe, 


You 


Petitions, 541 
Your petitioner therefore humbly prays your 


Honour would be pleaſed to ſtrike out ſuch 
. | two of your petitioner's commiſſioners as to 


; your Honour ſhall ſeem meet. 
. | And your Petitioner ſhall ever pray, &c. 
K 


Petition to alter a Commi, s Name in a Commiſſion to 
examine, and for et to renew the ſame, and for Time 
to return it. 


n | Between Henry Lenſit, Plaintiff. 
Samuel Sadler, Defendant. 


TY 


To the Right Honourable, &c. 
The humble Petition of the Plaintiff. 


2. 


Sheweth, | 
That your petitioner laſt Eofter vacation took out a com- 
miſſion to examine witneſſes, wherein the defendant join- 
ed, but your petitioner. was not able to execute the ſame 
during that vacation. | 
That your petitioner is in hopes of executing the ſame 
this vacation, but one of the commiſſioners (to wit) H. . 
Eſq; is engaged to be in London, whereupon your peti- 


A FA 


Ro 


hilly 


at the tioner hath named the perſons ſubſcribed in his room, but 
* the defendant refuſes to ſtrike the ſaid names, in hopes of 
* Im, your petitioner, and that the vacation = be 
* T. 1 

R. H. 


Vour petitioner therefore moſt humbly prays 
your Honour, that he may be at liberty 
to alter the commiſſion, and that your 

Honour 


| make the fame returnable without 
delay. 
And your Petitioner ſhall ever pray, G. 


Petition to odd an Interrogatory or two, but nat in nie 
Witneſs already examined. 


In Chancery. | Between A. B. Phintiff 
. & C 


B 
D. Defendant, 


To the Right Honourable, &c. 
The humble Petition of the Plaintiff, 
Sheweth, | 
That your petitioner obtained an order for a commi- 
ſion to examine witneſſes returnable and at- 
cordingly examined ſeveral witneſſes, and returned his 
commiſſion ; but before publication paſt, the defendant 
obtained an order for a commiſſion to examine witneſs 
this vacation, and your petitioner has joined and ftruck 
commiſſioners names for that purpoſe, but no notice is jt 
given of executing the ſaid commiſſion, 
your petitioner is adviſed it is neceſſary to add u 


interrogatory or two, to his former ſchedule of interrog* 
tori les. 


Your petitioner therefore humbly prays yo! 
Honour, that he may be at liberty to ad 
an interrogatory or two, to his forme 
ſchedule of interrogatories, but ſo as 50 

| to 


Petitions. 543 


to examine any witneſs, that hath oy 
been examined. | 
And your Pettonr han ever pry, G. 


Petition to be at Liberty to exhibit one or more Interrogatories 
to prove Atcounts after Publication paſſed. 


[n Chancery. Between A. B. Plaintiff. 
C. D. Defendant. 


To the Right Honourable the Maſter of the Rolls. 
The humble Petition of the Defendant. 


Sheweth, 
That publication being duly paſſed, this cauſe was ſet 
down for hearing before your Honour. 

Foraſmuch as your petitioner is adviſed to prove the exe- 


tion or ſigning of five different accounts, purporting to 
be accounts of the Spurn lights. 


Your petitioner therefore humbly prays your 
Honour, that he may be at liberty to exa- 
mine one or more witnefles to prove the 
ſame, and to exhibit one or more interroga- 
tories for that purpoſe. 

And your Petitioner ſhall ever pray, &c. 


Petition 


5 . 
544 Petitions. 
* * . . * - 
# 4 


Petition of Defendant to examine in Term Time, nat bring 

prayed by the Order for the Commiſſion to examine Wi- 

meſſes. | 
1 5 Between A. B. Plaintiff. 

C. D. Defendant. 

To the Right Honourable the Maſter of the Rol. 


The humble Petition of the Defendant. 


Sheweth, 

That on | | laſt, your petitioner obtained 
an order for a commiſſion to examine witneſſes, in which 
the plaintiff joined, and your petitioner has ſince ſued out 
the ſame, but did not thereby pray to be at liberty to exe- 
cute the ſame in term time. 


Your petitioner therefore humbly prays your 
Honour, that he may be at liberty to execute 
the ſaid commiſſion in term time. 

And your Petitioner will ever pray, &. 


Petition to examine a Defendant at the Execution of a Com- 
miſſion to examine Witneſſes. 


Between A. B. Plaintiff. 
C. D. and others, Defendants. 


To the Right Honourable the Maſter of the Roll. 
The humble Petition of the Plaintiff. 
Sheweth, | 
That iſſue being joined, a commiſſion has iſſued for the 
examination of witneſſes in this cauſe, and your — 


— 


Petitions. $45 
is adviſed that the faid, defendant C. D. is a very material 


witneſs for your petitioner, and foralmuch as ſhe is in 
n, OI. s 


Your petitioner humbly prays your 
that he may be at liberty to examine the ſaid 
defendant C. D. at the examination of the 

- ſaid commiſſion, as a witneſs for your petiti- 
oner, ſaving juſt exceptions. 

And your mmm 


baum u eo df uy 


Ein e | Between J. B. Plaintiff, 
| ©. P. and B. I. Defendants, 


To the Right Honourable, c. 
The humble Petition of the Plaintiff. 
That iſſue being joined in this cauſe, your petitioner is 
adviſed, that the ſaid defendant E. F. is a very material 
witneſs for your petitioner, and foraſmuch as he is no way 
concerned in point of intereſt, 


Your petitioner therefore moſt humbly prays 
your Honour, that he may be at liberty to 
examine the ſaid defendant Z. F. at the exa- 

mination of witneſſes in this cauſe, as a 

. witneſs for your petitioner, ſaving juſt ex- 
ceptions. 

And your Petitioner ſhall ever pray, &.. 


Petitian 


'"- 8 to — Publication. | 


Ts ain 688 | Berween 4. B, Complanan, 


| To the e dee 
: "Tho 68h hee fi PU 


— W e | 
Thar a — a rule was entered 
by the defendant's clerk in court, for paſſing publication 
in this cauſe, which rule is not yet expired. 
That your petitioner has not yet been able to examine 
(as he is adviſed,) e 


Fe 


Your petitioner | "Fa moſt humbly prays 

your Honour, that publication in this cauſe 
his ppp grape OI Want 
term. "© TT 


And your Petitioner baer pry, U. 


: 


Petition to enlarge Publication: 
Hom 910 


In Cttincety 1 ee 
| E mn B. Plaintiff. 
To the Right Honourable, We. 

The humble Petition of the Defendant. 


Fheweth, 
That chis cauſe being at iſſue, ſeveral witneſſes have 
. 


S 2 = 5 


Petitions. 


being the day of * a rule is entered 
by the--plintiPs clerk lr watt, for paſſing 
in e d n 4 nee u Nona n un. 

That by Len of your petitioner's, and his Ws 
illneſs, your | petitioner has not, been able to examine his 


witneſſes this Vacation, 11 be hath ſeveral very 
material wi tneſſes, (as he ds to examine, and in 


"petitioner hitth\ ns" 


Your petitioner, — — prays your 
Honour, that publication in this cauſe 


may be enlarged for a month.” | 
And your Petitioner ſhall ever pray; Ee. 


e 
S, AE D 
1 2 Fun jon to gurt Publication: * 2 
benittar? ere, 3 5 23 0 
|» Chaney 3 — all Pit: 
p n e Defendant, 
159173. 5 6? 459 3110 
Xt 1 klaue, . . en 
* U 121 4 DOVER 21 v7 
70 | Thehunble Poon of the Daus, 
Sher 0 1 40 4 1033 6 10 1 
That i Cdiien has in UG Cg and 
is returnable, —ſince which the plaintiff hath given a rule to 
publiſh, but the ſame is e and foraſmuch as 
your petitioner hath ſeveral material witneſſes, to examine 
© Ft who live in and about the City of London. 
nl, 


' Your petitioner therefore moſt humbly prays 
Jour Honour, that publication in this — 


ESL th 07 be enlarged for a fortnight. 
2 0 * TI: Petitioner will ever pray, Ce. 
Nn2 Petition 


179 #1 Au 


"Pe eee e lde rig 
down the Cauſe, and for an _—_— eraſs Cauſe u 


eee, 101 312 wy TY; 1 We A. — * . 


3 > 11994} Joi end vine 146 


"Ra £256 Between He Williamſon «Pans, 

07 ' 1, Henry 5 Defendant. ; 
Aud e ſaid, Henry Kenji, Plaintiff. 
And the ſaid Henry Williamſem, Defendurt, 


To the Right Honourable, S. f 


Nn in {65 1PERUGAG AR. SG l 
_ The huttible'Petition of Ee. | 


1 2 OI 204 210” l 


177110 weir; 1842 


- 


That theſe cauſes being at ie, commiſſions were taken 
out and executed, and v examined thereupon i 
the laſt Jang wee a 

That your. petitioner. (he plaintiff in the — cauſe 
the twenty-firſt inſtant, cauſed a rule to be given for paſing 
publication in the original cauſe, but having ſeveral material 
witneſſes, (as he is adviſed,) ſtill to examine, and your petit- 
oner having conſented and agreed to the ſeveral matters con- 
tained in the prayer of this petition, your petitioner's clerksin 
court na! ſubſcribed | their Names, teſtifying | ſuch conſent, 


Tout petitioner therefore moſt humbly prajs 
your Honour,” that publication may be en. 
larged in the original caiife, until the fir 
general, ſeal, after this term, and that publ. 
cation may then paſs in both cauſes, ſo # 
not to hinder the plaintiff in the origin 
. cauſe,” from ſetting down the ſame, for heu- 
5 ing this res; and hat the hing u t 
*— *.* croſs cauſe, may be at liberty to ſet dow 
his cauſe, to be heard at the ſame time. 
And your Petitioner ſhall ever pray, G. 


— * 
5 


Putitin 


mp — 


* 1 * ” 
F t = . 
| 549. 


Petition ts ' nlavge” Pilblicatiin+ Pet: ih. q gh 
mine Witneſſes. 


unis . N N nw pane A. B. _— tiff. 
0. A C. D. Defendant. 


F. To the Right Hondurable, &. 263 o'T 
The humble» Peticion of tho Defendant. 


Sheweth, hehα,ůẽ 
That the plaintiff has given rules to produce witneſſes, 
and ee e as oi the laſt term, but has hot 
examined: n onünszo Gl, 12 7 363 OF! bus 
That your petitioner ban ſeveral. 'very; material witneſles,' 
(as he is adviſed) to examine /in; this:cauſe;/ without:whoſe 
teſtimony he cannot ſafely proceed to a r and foraſ- 
my petitioner lives in, c. f N 280 1 
aner oh bus 999 tas bo moins ait ö, 
Your petitioner thergſone moſt; huwblyoprays 
, your Honour, that publication in this cauſe 
may be enlargedg until the firſt day of 
- $4 £ +: the«next term and chat your petitioner 
dam have aeommiſſion/for examination of 
dan witneſſes, and that the plaintiff's clerk in 
| . 4/4 Tourt may join, and ſtrike commiſſioners 
..: 012 0mnamess' with»oyoa!tpetitioner's clerk in 
+4 15047 dourt,-5in»:four "days" after notice to the 
eth den plaintiff s clerk. in ohurt, or that in default 
e Set thereof, your petitioner may be at liberty 
tao take out a commiſſion this vacation, 
directed to his own commiſſioners, 


And your Petitioner ſhall ever pray, &c. 


35 : 
* - 


Petition. r Commiſſinr.ta, cxamins 'WFitngfler\ after Cay 
ſet down. „W V w 
i Aten! isfJ. 2\ M a59wÞ 4d. . I= A. B. Plaintif 
Ab. C. D. Defendant. 


To the — the Maſter of the Rolls, 
ee THAO NICHE gd T 


Sheweth, efldow90; 
That chis cauſe inge iſſue, and your: petitioners ap- 
prehending, dt us not neciſſusy eto. examine any witneſſes, 
and no witneſſes being examined for»the:tlefendatits; pub- 
lies Was,, duly; paſied,l.amdithie.. cauſe, fet-down for hear 
ing, and far that: this application is in en 
ige & o ba920tg. 1iolet onινε Iff Nn 
That your r petitioners \aje, mow adviſedi/tis 8 
prove the execution of ſeveral deeds, and the witneſſes 


therezo'five in the countrgr>" | 1909191399 10 K 


$5452 auh ai no2coitdeg 380 i MH 4904” 
20. 5 ft Your | petitiqhers.therefdre; humbly pray you 
19MO1)$144 10; Honouty:: thatrithey- mayphave a commil- 
1 DS: ſion dd mine witnefles:in the country, 
ni N12 e **11,.; xEturnable.c:withour: 5 delay and that the 
156011100 Hefendant's .;dlerk/:in court hers in four 
ni noo + 12:days? after: notice; hereafg:join and ſtrike 
h 03 92000 commifſſiciners / names ,) with your petition- 
J undob gi 183 iEr8ugerk:; in{ehurt; fioniahy default thereof, 
yr1odil is sd ; that: your! petitioners. mayiave ſuch com- 
noir ei, miſſian directe oto: then: own commil- 

aner muro gif bofhglh 


dV Nr 1995 eee ever pray, &. 


puis 


gen 


FM” 


= ©. -. 


In 


THT» & erat. gainz9s; nit +5. an og W 
Petition to ſerve a Subpbena 0 bear . en a d 
in Court, Mana te ni 515d 


r 


N Oo bag! gi B. oy as 
C. D. SENSE Defendants, 


To the Right Honourable, Ge. | 


. The humble Petition of the Plaintiff 
If 2 Altun som 0 28 
dheweth, e aa 
5 That your — being 6e/down to be heard, 
)- on the day of next enſuing, 
. ſubpeenas to hear judgment have been iſſued and ſerved on 


al the defendants, except the defendant» C. D. and the 
cid defendant C. P. abfcbhding, and concealing himfelf, ſo 


75 that your petitioner is not able to ſerve him with a ſubpana 
”y to hear judgment, | in this cauſe, ts by the «delle ALI 
6 appears, 
les eee LET | 
Your Suse avid aby prays 
your Honour, n Gre of the faid /ubpana 
our to hear judgment on the ſaid defendant C. 
ni D's clerk in court ma 2 
Y 
try ſerine: on the faid defendant. 
the od your Petitioner ſhall ever buy. 6. 
four Ein ad at an. ng uf 
nike Puition eve Düne es eb te 
10n- 
eol, 3 - F008 e175) 9111 __— A. H. Plaintiff, 
om- mars 5K vat 21 tarts oH C. D. Defendant. 
mil- 90 1 e r eg „best | 
bene ee 9. 
92 heh dme 


i. 

That this cauſe being tet down to be heand before your 

Honour, your petitioner is adviſed, it will be neceſſary 
for 


. 
penalty of xo00!. ronditioned for- the n of Sool, 
wich intereſt. nA 1 


"1 


for 1 * moſt humbly prays 
your Honour, that be may be at ile 
at the hearing of this cauſe, to examine 
one or more witneſs or witneſſes, viva 
"my to prove the ſaid bond. 
And your Fon ſhall ever. pray & 0 


Petition Ae en IT, 1 
e ofa mee eee Mes. 


In Chancer r. Between 4 B. Phinif. 
C. D. Defendant. 


Tee Right Honourable, 1 
Nr 


80 ot Ex 
That your pela Hi co i bill in this 
bengunbü che againſt the now plaintiff, for a diſcovery 
of his right and title to the ſeveral premiſſes in queſtion, 
mY this cauſe, to-which the now plaintiff put in his anſwer, 


+ Your petitioner therefore moſt bambly pray 
.* your Honour, that he may be at 3 
read, and make uſe of the now 
anſwer, put in ——— 

at the hearing of this cauſe. 
And your Petitioner tal ver pry Ge 


AN! 


mr » 


ES. 7P e x 
; Piti | 
* Petition 


5 — 


$53 = 
1 < 
. we 


; 5 "2 64 Eoin 
nu FI r e ng rar 


= the Hea l 


nt 


{401 deres 2 Penn 
| C. D. Defendant. 


| To the Right Hur, Se. * 
* humble Perrion bag the Defendant 


22 
Sheweth, | © 'm 1901013429 14407 ba, 

That one Mr. H. J. a mortgagee of the premiſſes in 
queſtion in this cauſe, having ſome. time heretofore echi- 
bited his bill to forecloſe in this honourable court, : againſt 
your petitioner and the now plaintiff, and iſſue being 
thereupon joined, ſeveral witneſſes were examined in the 


ud vauſe. DD RP 509 413 FAIR Y 
I pF moſt 1 ne 1 prays 
your Honour, chat he may be at Mort 


at the bearing of this cauſe, to read and 

make uſe of the depoſitions taken in the 

ſaid cauſe, 7 all juſt exceptions. 
And your Petitioner ſhall ever pray, &c. 


glue for led exenin Witnifſes dfter Publication upon | 
the uſual Affidavit. 


"Tot Right Honourable, _ — 26 
- The bunible Petition of the Plajntff 


8 | h, * 3 Ko nc wow T5 ; oo 
That publicaticli in Uns cauſe is" polled,” and the 0 
is ſet down for bearing before your Honour, but your po- 


titioner 


le evidence he.cann ſafel progesd to a 
i Ka who petitioner, . his de in —— and ſolicitor not 
having ſeen or inſpected the depoſitions bu in this cauſe, 
or otherwiſe publiſhed, ar cauſed to be publiſhed the fame, 
as by the affidavit annexed appears. 


Your petitioner | therefore, melt humbly prays 
your Honour, that publication in this 
.* |» ) cauſe; may be.ehlarget} ſor a fortnight, and 
| the cauſe adjourned for that time. 
| An ne Lover _ 
ni #51: 18 len $ 35 > 3:30) 36 
For he forms of an afidavit is be ied to thi pet 
tion, figs ae at Aol 
| 15 Had wo ie be 


* 5 1 1 Pn % £ 
NERD 3 > 1 liel A IT 101 * 


Petition that en * be opened, pe ab and 
29910 cee 70 2648 LF. WAR 100 


hs x voir vi Hh Betwis Neb Plaintiff. 
1G baer OF us eich ge Tot HH. Defendants, 


463 2K * $604 9 +173 YO WU S265 


To the Right Honourable the MY H 
"ea of Gat Britain. P 


AVID an e 
Sheweth, 
it your petitdsner filed his bill in di *k6ibletic 
cy 1 and obtained an order 
to examine witneſſes de bene eſſe, and ſeveral were examined 
by commiſſion in the country accordingly, and 2 
one James Haines was examined. by your petitioner, and 
croſs examined by defendant G. G. on ſuch commiſſon, 
which ſaid James "Haines i ſince dead, and the ſaid deſen- 
nt. having brought: an action againſt y ur petitioner, for 
CM m. of aftgn] for the md hereof at Wo 


Petitions | an 
after this prefent Ear Term, in his Majeſty's: — 
King's Bench, drann, E bn 
97% 53d 01 Gb 1. { 00 {16d Ni 
Your petitioner therefore moſt humbly prays 
your Lordſhip, that the ſaid commiſſion 
may be opened by the clerks in court for 
r pfaintiff and for defendant G. G. and that 
8 Of the depoſition of the ſaid James Haines, : 
om his original and croſs'examination may 
de publiſhed copied: and examined, and 
then the ſaid commiſſion and depoſitions be 


cloſed and ſealed up again, by ſaid clerks 
in court under their hands and ſeals. 


And your Fetitioner vill ever pray, &e. 


1 conſent t6 the prayer of kla above petition, if” your 'Lorifhip 
l! "think Ir io order the ſame. 
0 5 F. D. 
HeiH b | 


N os . 
(O08 1H 04 LE 67 0 1 


_ at 10 2001339 


Pain io fat: daus a lun to! be arguid. 


In a Pee Between A. B. Plaintiff.” 
ee ses CESS e. 


7.200% 33: g bn 


To the Right Honourable the Lord High 
D Chancellor af Goat Britain. 
7 1wnumsd bisl $1) 2642 „gibs 


The humble Petition of n 0. D. 


5 (bs: lg rr otumaeb ban e897: 


winch wes li. III 20111221 100 Chak 


That in Term laſt, the plaintiff filed 
dis pill in this honourable court againſt your petitioner 


8 ſince which he has thought fit to amend the 


SY GE Lo Bw 


— 12 
3 1 


That 


That in your petitioner, put in his plea 


| ae anſwer to the ſaid -amended bill, which: plea the plain. 
| wy hath not yet ſet t er to be argues. 


a * 1 * 
A 4 483 ++ » > p * C 440 1 


U * Vous petitioners chevefre.aagnkly prays your 
16 296 W | - Lordfhip,' that he may beat liberty to ſet 
| down bis plea to be arguig, and that your 
- Lordſhip would be pleaſed to appoint 2 

day for the: arguing thereof. 
And ow Petitioner ſhall ever pray, &. 


times Dis» 31 ron 
wo. »- KL 12 * P * — * 
” e 311 33 $# 01 2 


FI | RE n YODQU 119003 iy 
Petition to ſet down Demurrer to be agreed. 


In Chancery. + Between A. B. Plaintiff; \. 
; » 1 3G D. Defendant. 


To the Right Honourable the Lord High 
Chancellor of Great Britain. 


The humble Petition of the Plaintiff. 


Sheweth, . 

That your petitioner having filed his bill againſt the de- 

fendant to which he appeared, and hath put in a demurrer 
ene 8 1 

Your Weidener Walen — prays your 

Lordſhip, that the ſaid demurrer may be 

ſet down before your Lotdſhip, next after 

the pleas and demurrers already appointed. 

And Fe nn ſhall ever _ E 


In 


ur 
be 
ter 
ed, 
fc. 


* 
9 W : 557 
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paitis to neee 
n | Bete en A. B. Plaintiff. 
em l n e C. P. Defendant. 


To the Right Honourable the Lord High 
Chancellor of Great Britain. 


The humble Petition of the Plaintiff, 


Sheweth, - 

Tn ns bad Hos filed oo Faw vols. OE 
port of Mr. K. one of the Maſters of this Court, made in this 
cauſe, bearing date the day of laſt paſt, and depo- 
ſited five pounds, as by the Regiſter's certificate hereunto an- 
nexed appears, 


Your. petitioner therefore moſt humbly prays 
your Lordſhip, to appoint a ſhort day for the 
arguing of the ſaid exceptions, 

And your Petitioner ſhall ever pray, &c. 


| Paition uſt down a Cauſe Ss 
In Chancery). Between A. B. Plaintiff. 
C. D. Defendant. 
To the Right Honourable, &c. 
The bumble Petition of the Plaintif. 


dheweth, | 

That publication i is by order, bearing date the 

* to paſs in this cauſe the firſt day of next 
| ; term, 


4 


— 


term, and your petitioner by the ſame order is to procure the 
ad cquſe to be et down to be heard ſome time within the fi 


{Moor therefore humbly: prays your 
Honour, that this cauſe may be ſet * 
"A cauſes, or wand day of c 
bannen. A ate 
And your Petitioner ſhall ever pray, 2 
imun 21 Sh 
Pais to ſet down 8 1 for 8 Dina n hea 
-- © Maſter's Reporr. wi ep 
n 1 —— 9 0 24310. 52:73 0 S140 411 cou 
Chancery. bare 4 B. am the 
| N C. B. Defendant, © 
aug 
u. * o te Ca opemnetNes Ge. 
| The hyble Peiion of the Defendant, 
PETE 
That on the hearing of this cauſe, on the day of 
1784, it was ordered and decreed [as in ile 
decree] and after the ſaid Maſter ſhould have made his report, Pa 
ſuch farther order ſhould be made therein as ſhould be juſt. 1 
That in purſuance thereof the ſaid Maſter hath made his 10 
n 


report, bearing date, the day of laſt paſt, in relation 
— | 


Your petitioner therokics moſt _— prays 
your Lordſhip, to appoint a ſhort day for 
the hearing of this cauſe on the {id 
Maſter's report. 

And your N ſhall ever Lang 92 


Petition 


eee e . 


270 


. E 10 
. D. Defendant, 


+ : * 
7 5 4 - 2 Pr 


That this cauſe ſtands 40th in your 3 
hearing, and no briefs are delivered on either ſide. 

And foraſmuch as your petitioner is adviſed dy” his 
counſel, it" is neceſſary” to file a' ſupplemental bill againſt 
the defendant,” who have within a few days taken out 
an adminiſtration, to a perſon who had an intereſt, and 
ought to have been a party to the ſuit, 


> 


— % 


Your ie Si ar 

.  . », Honour, that this cauſe may be adjourned. 

| ne en Gay.of cones in. r 
next. 


| Andour Petitioner tall eye prays Ec. 


f 
e 
1 Petition to ſet down 4 Cauſe for” Abad on | Defendant s 
Default f Appearance at the Ry 
1 2 74 | 
on In Chancery, . Bene . Plaintiff. 
0:99 gn . Defendant. 
75 To che Right Honourable the Matter of the Rolls. 
aid The humble Petition of the Defendant, 
at this cauſe came on to be heard the day 


laſt, and your petitioner not attending, 
| your 


eee eee „ 
being willing to pay to the plaintiffs the coſts of that day's 
attendance, whenever the plaintifPs clerk in court ſhall 
think fit to deliver your petitioner a. bill of tho fame, 


| Your petitioner therefore moſt humbly prays 
your Honour to appoint ſome ſhort day for the 
hearing of this cauſe, as to your petitioner, 
And your Petitioner ſhall ever pray, &c. 


Hetition to bring on two Cauſes to. be beard together. 
In Chancery | Between . B. C. D. and E. F. C. l. 


To dhe Right Honourable the Lord High 
Chancellor of Great Britain. 


The humble Petition of the faid E. F. 


Sbewech, 
That both theſe cauſes are ſet down for hearing, before 
Fan and that the cauſe A. B. and C. D. ſtands 
al andthe cauſe E. F. and G. H. ſtands 
in your Lordſhip's paper of cauſes, 
That both theſe cauſes relate to each other, and are proper 
to be heard together. 


Your. petitioner 8 humbly prays your 
Lordſhip, that the ſaid cauſe E. F. and 
G. H. may be brought up to the cauſe 
A. B. and C. D. fo that both may be heard 
together, and the depoſitions taken in the 
cauſe A. B. and C. D. may be read at the 
hearing of your petitioner's cauſe. 

And your Petitioner ſnall ever pray, G. 


N. B. Double Fees are paid on e this Petition. 


In 
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To the Ahe EF, the Maſter of the Rolls, 
The Plaintiff's EA ho on. 


Sheweth, 4s 

That this cauſe was i in the wr for hearing, before your 
Honour, this t, your petitioner's counſel 
not being preſent, the fame was ſtruck out. 


\ Your petitioner therefore humbly prays your 
Honour, that this cauſe may be reſtored 
to its place in your — 8 ae of 
eauſes. 


And your Petitioner ſhall. ever ry, &c. 


64 a? 


Petition to ſet detum Cauſe: an the Equity reſtrved after 
In Chancery. Between A. B. Plaintiff, . 
| C. D. Defendant, 


To the Right Honourable the Lord High Chancellor 
of * Britain. 


dheweth, 4 £6.44 Lily Ch 
That this cauſe was heard before your. Lordſhip, the 


5th day of Fuly laſt, when it was ordered that the parties 
bould proceed to A trial at law, . at the next aſſixe for the 


O.« o | county 


county of upon the following iſſue, deviſavit vel TY on 
the will of Elizabeth Stoinnerton deceaſed, dated the firſt day 
of February, 1762; and that the plaintiff in- this court 
ſhould be plaintiff at law, and the defendant Swinnertn 
defendant at law with all uſual directions. And that the 
defendant J. C. ſhould be at liberty to attend by counſel 
on the trial of the ſaid iſſue, and your Lordſhip reſerved 
the conſideration of this uit, and of all Kae direction, 
until after ſuch trial. © 

That the ſaid. iſlue was tried at the laſt aſſizes for the 
county of anda verdict found for your Frogs: 


Tour petitioner therefore humbly prays your 
Lordſhip, that .tL.1; cauſe may be ſet down 
on the equity reſerved by the ſaid decree, 
And that your Lordſhip will appoint 2 
+, ſhort day for the hearing thereof. 
. Four "I Win pray, &c. 


11 3 


Petition fo jt aun on ſpeci Matter upon 15 Maſter's Report. 


In Se Be A. B. Plaintiff. 
| C. D. Defendant. 


To the Right Honourable the Lord High Chancellor 
of Great Britain. 


Thue humble Petition of the Plaintiff 


Sheweth, 

That the teſtator, having deviſed his real and perſonal 
eſtates, to the ſaid defendants, and to 

deceaſed, to be ſold for payment of his debts, and legacies. 
This bill was brought, to have the ſame ſold according) 
with the approbation of Mr. one of the Maſter 
of this honourable court, to whom the ſaid cauſe ſtood re- 
me That the ſaid ſeveral 6 5 were © 


after- 


= A. 9 oo» oe on 


P. 


In 


Sh 
Wil 


trie 
of | 


lor 


ſonal 


ꝛcies. 
ng)y, 
aſters 
d te- 


aftel· 


Petitions” — 863 
afterwards ſold before the ſaid Maſter, and Mr. 
being reported the beſt purchaſer of a ſhare in the naviga- 
tion of the river Avon at Bath, (part of the ſaid eſtate,) 
at 5400. and dein willing td Proceed therein, but fome 
diſputes having ariſen, Felating to the ſaid 1 
title to the ſaid. ſhare 

It was referred to ihe Gd Matter, to enquire, he 
a good title could be made to the ſaid ſhare or not, and 
the ſaid Maſter made his report thereof purſuant to the 


ſaid order, and hath thereby ed I ſame ſpecially. 


Vour petitioner” therefore moſt humbly prays 
your Lordſhip will be; pleaſed to appoint 
ſome ſhort day for bearing of ay tony 
matter of the Maſter's ſaid report. 
And er en * ever pray &e, 


3 Þ 7 


Petition t ſa down a 2 en the Equity OP h the 


Deer ee. * 


In neut . 5 | Between 4. B. Plaintiff 
LO. C. D. Defendant. 


The bumble renten of the Plaintiff, 


Sheweth, 
That by an order bad: wy in this cauſe, the day of 
an iſſue deuiſavit vel non, was directed upon the 
will of E. S. to be tried at the aflizes at | 
That by virtue of different orders, ſuch iſſue being 


tried three times, and verdicts found in favour of the will 
of the ſaid E. S. | 


Your petitioner therefore. humbly prays your 
. Lordſhip, that this cauſe may be ſet down, 
to be heard before your Lordſhip, on the 
equity reſerved by the ſaid decree. 

And your Petitioner ſhall, &c. 
Oo2 Petition 


Jer bist ord ov * 


* . * 4 . , 
* * * 1 * . * | - 710 181 SSD a - . 
£254 i” n f 2 211 1. nee 


| #4 32 797 
Petition to ſet. dry =, 7 1 Equity 2 on, a 4% 


for the Opinion. N Judb- e JX. B. | 
e 4. K. and Foy Taba, 
1951 « e . e des a 915 8. F. Widow. 
cee 129 63 "if 7. "Defendant. 


To the! Right Habibi the Lois wha Chancellor 
of Great elfe 5 


45 4 7 ft CY 7 » 79 Art , 
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© The T of 7. 8. and A, b. 


1 0 

da, i 2 206M 27 to 19255m 
That by whe Jeoies made on as hearing of this cauſe 
it was ordered that a caſe ſhould be made for the opinion 
of the judges of the court of King's Bench, and that the 
queſtion ſhould be, what e eſtate . S. took under the vil 
of S. his father, dated the 7th day of May 1731, and it 
was ordered that all facts neceſſary to bring the matter into 
queſtion ſhould be ftated in the caſe, and it was referred 
to maſter M. to ſettle the ſame, in caſe the parties differed. 
And it was further ordered, that the: judges of the ſaid 
court ſhould be attended with the ſaid — and the conſi- 
deration of coſts, and all further directions were reſerved 
until after the judges of the court of King $ Bench: ſhould 
have made their certificate. 6 
That in purſuance of the 0 rde 2 caſe was ſettled, 
and came on to be argued in Hi ary term laſt, before the 
judges of the court of King's Bench, who have certified, 
that having heard counſel, and conſidered the caſe, the) 
were of opinion that W. S. took under the above will of 
S. S. an eſtate for life, not merged by. the deviſe to th 
| heirs of his body, but by that deviſe an eſtate- tail in re- 
mainder veſted in the ſaid W. S. 


* 


* # 
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You 


85 


＋ LL 8.803 


Petitions.; 565 
Your petitioner therefore humbly prays your 
Lordſhip, that this cauſe may be ſet down 
to be heard before your LINE on the 
: And your 'Petitioner will ever pray, Sc. 


Petition td refer an Faun vation to a Maſter; and to tax 
Cofts upon the Breach of an Order. Tr 


In Chancery. * Between A. B. Plaintiff, 
ab eit! 1 A. 2 Hoy 


| To thi | Right Honourable the Maſter of the Rolls. 
The wit Petition of the Plaintiff,” | 


"oY 
That the defendant” having been examined ar aiterro- 


gatoties touching a contempt * 0 his churge for breach 
of an order of this court of te day rf 


laſt, your petitioner hath ee witneſſes fol proof 
Your petitioner humbly prays your Honour, 
dat it maybe; referred to a” Maſter of this 
court, to conſider of the; ſaid examination, 
and depoſitions, and to certify whether the 
defendant hath committed the contempt laid 
to his charge, and to tax coſts according to 
the general order in that behalf. 
And your Petitioner ſhall ever pray, c. 


> 
+ 4% 111! 10 VIE, 


Paton 2 a Return 1 4 Wi of Inquiry, 
e ne 442.9 


In Chancery, 1. | r 


C. D. Defendant, 
To the Right Honourable the Maſter of the Ral 
"Tv humble Peitioh Lu Defendant, © 


gheweth,. 1 FRE 
That your "petitioner was this day . with the in. 


eee e e weg his e at law for 


#4 4+ „ 4 


execution. 
| - Thos there bing default of 6 plea, your rater ier 
and a writ. of inquiry iſſued, and 
was long ſince delivered to the i ene 
fame this da. 

That whhvor's return of the writ your petitioner can 
er 


| | Your poritioner We teumbly prays your 
Honour, chat he may be at liberty to 
call for the return of the ſaid writ, and to 
e Lamas. 2 ent, he being wil 
ling to | ſtay” arent according to the 

| Vogt wg injunction. 5 
RI 0 And your Ptjiner gal ever pr, i. 


Sh 
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Petition that Seroice of an Order ain on the Clerks in 
Court may be good Service. 


In Chancery. Woll Between 4. B. Pld © 
. P. Defendant. 


To the Right Honourable, We. AY 
The humble Petition of the Plaintiff, 


Sheweth, Ms 

That by the decree ok on hearing of this * the 

day of 1784. it was referred 

to Mr. 7 —. one of the Maſters of this court, to com- 
pute what was due to your petitioner for principal, intereſt, 
and coſts, for the ſum of 500/, ſecured to your petitioner, 
on the premiſes in queſtion, in this cauſe, _ 

That the ſaid Maſter, by his report dated the ws 
day of 1785. certified to be due to your 
petitioner, (on his ſaid ſecurity) the ſum of 7001, for 
his principal, intereſt and coſts, and your petitioner having 
on the day of 11785. obtained 
an order of this court, to confirm the ſaid report (unleſs 
cauſe) he has not been able to get the ſaid order ſerved upon 
the faid ſeveral defendants, by reaſon the ſaid defendants 
we many in number, live at a great diſtance from each 
other, as by the affidavit annexed appears. 


Your petitioner therefore moſt humbly prays 
your Honour, that ſervice of the ſaid order 
on the ſeveral clerks in court, (who are 
concerned for the faid ſeveral defendants 
in this cauſe) may be deemed good ſervice 
on the ſaid ſeveral defendants, 

And your Petitioner ſhall ever pray, &c. 
Pititi 
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Petition that ſerving Writ of Execution on Clerk in Court 
of abſeonding Defendant, may be good Service on lin. 


Laer Between A. B. Plain 
| C. D. Defendant, 


— the Maſter of the Rt 
The humble Petition of the Plaintiff, 


Sheweth, 
That by a decretal order made on hearing this cauſe, it 
was referred to a Maſter to take an account of all dealings 
and tranſactions, between your petitioner and defendant; 
and that what the Maſter ſhould find to be due on balance, 
ſhould be paid accordingly. a 

That Maſter by his report dated certified 


there was due from defendant to your petitioner on balance 


of the aforeſaid account, the fum of 

Tbat by an order dated ſaid report was 
confirmed, unleſs cauſe, and an affidavit of defendant e. 
cteting himſelf, by your Honour's order, dated 
It was ordeted that ſervice of the laſt mentioned order on 
* 9 in court ſhould be good ſervice, and by 


order of W report. was abſolutely con- 
firmed, a 

That in order to enforce obedience to the ſaid decree on 
the day your petitioner cauſed 2 


writ of execution of ſaid decretal, and other orders, and 
Maſter's - report to be ſealed, and from that time to this 
hath uſed repeated endeavours to ſerve defendant there- 
with, but he ſo ſecretes himſelf, that your , petitioner hath 
not been able ſo to do, as by affidavit annexed appears. 


Your petitioner therefore moſt humbly prajs 
your Honour, that leaving a copy of — 


SPF. 


In 


| -» 


wit of execution, at defendant's houſe, to- 
gether, with ſervice: thereof on his clerk in 
e 
- defendant. 


137 


And 222 Petitioner will ever pray, &c. 


Petition to enter 4 Dom Order mane pro tae: 


In Copa OREN —_— 


To the Right Honour the Maſter of the Rolle, 
The humblb Petkden of © 


Sheweth, 

N day 
of a decree was pronounced, which has tance 
been drawn up, and paſſed by the regiſter, but the time 
court. | | 


Your petitioner therefore humbly prays. your. © 
Honour, that the ſaid decretal order e 
entered, nunc pro tunc. 


0 And your Petitioner ſhall ever pray, &e. 

n Petition to ſign and inroll a Decree, nunc pro tune. 

: | 

* In Chancery. Between A. B. Plaintiff. 

ib, | Ci. D. Defendant. 

1 To the Right Honourable the Maſter of the Rolls, 

The humble Petition of the Plaintiff, | 

ay 

10 dheweth, 

5 That the time for ſigning and inrolling the decree in 
this cauſe is elapſed according to the ſtrict rules of the 


court, 
Your 
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w—_ Tour petitioner therefore humbly prays your 
11 1 Th Honour that he may be at liberty to ſign and 
 inrol the ſaid decree, nume pro tunc. 

And your Petitioner ſhall ever pray, Cc. 


Herition to enlarge Time for Payment of Money. 


In Chancery. Bioetween A. B. Plaintif, 
K migid | 


To the Right Honourable the Maſter of the Role 


The humble Petition of 


That on the ul your Hour: was pleaſed to 
order your petitioners, to bring into this court, the ſum 
of within a fortnight then next, and thereupon, 
the injunction to be continued to the hearing. That the 
matter ariſing in your petitioners have not 
been able to get the ſame money returned, but the defend- 
ant having three ſeveral judgments for | 
each againſt your petitioners on bail bonds, they have very 
good ſecurity, and your petitioners ſhall ſpeedily get the 
money returned, and paid into court. 


| Your petitioner therefore humbly prays your 
Honour, to enlarge the time for bringing 
the ſaid money into court, till the 
inſtant, and to ſtay all proceedings in the 
mean time. 
And your Petitioner ſhall ever pray, &. 
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"The humble Perth ay Widow and 
© Adminiftratrix'of E C. Ely; deceaſed.” 


4 


Sheweth, yi ; | 
That by lndenguranint; leaſe and yy PER date the 
26 and 27 days of Fuly, 1775+. the, ſaid geleaſe being tripar- 
tite, and made between Farvaſe Jones, 'of Offley in the 
Crnty of Hertford | Clerk, of the firſt part, John Shepherd, 
and Dame \ Elizabeth Saluiſbury; e the ſame place) of the 
ſecond part, and your petitioner's. ſaid late huſband by the 
name and deſcription of J. C. of, c. of the third part, re- 
citing as therein is recited, and that for the conſideration 
therein mentioned, the ſaid Fervaſe Jones did grant releaſe, 
and convey, and the ſaid Jabn Shepherd, and Dame Elizabeth 
Saluiſbury, did ratify and confirm unto the ſaid J. C. all, &c. 
to hold unto the ſaid J. C. his heirs and aſſigns, ſubject to a 
ry condition, or proviſo, for-redemption on payment of the prin- 
he cipal ſum of 800/. and intereſt by the ſaid Fohn Shepherd and 
Dame Elizabeth Saluſbury, or either of them, their or either 
of their heirs, executors, adminiſtrators or aſſigns to' the ſaid 
our JC. his heirs, and afligns, on the 27th day of December then 
ing next, 

That the ſaid money was not paid according to the ſaid 
proviſo or condition, and there now remains juſtly due, and 
owing to the eſtate of the ſaid J. C. upon the ſaid mortgage, 
the ſaid ſum of 8o0/. with. an arrear of intereſt. 

That the ſaid J. C. the mortgagee, is lately dead in- 
eſtate, leaving J. C. his ſon and heir at law, an infant, 
under the age of 21 * and your petitioner being the 

widow 


C 


. - 
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widow of the ſaid J. C. deceaſed, hath duly obtained letters 
of adminiſtration .of his perſonal eſtate, and is thereby, 
amongſt other things, become intitled to the principa! money, 
and intereſt, now remaining due on the Kid mortgage. 
That your petitioner is adviſed, that the ſaid J. C. the in. 
fant, is a truſtee of the legal eſtate | of the ſaid mortgage, for 
the benefit of your petitioner, and endblel to convey within 
the intent and meaning of the ſtatute made in the ſeventh year 
42 late majeſty queen Aune, intitled, an act to enable in- 
who are ſeized, or poſſeſſed of eſtates in fee, in truſt, or 
by way of mortgage, to make conveyances of ſuch eſtates 


Your petitioner therefore humbly prays your 


Honour will be pleaſed, to order the ſaid 

men . e eee 
ee ſtate in the ſaid mortgaged premiſſes, to 
7. © - , your petitioner, or as ſhe ſhall direct, or 
Þo > chat your Honour will make ſuch other 


order to fs petitioner's * 
11 , Honour all feem meet ak | 


Nich 


be — f 4 to rye 2 Ti me jr ſhrwing 
Fe | rn an cart Decree." ”M 


To the Right Honourable the Maſter of the Roll 


The humble Pedtion tic of the Defendant dant, 


Sheweth, 
en eee Held eee © 
d& e odapiet; ©1107 1780; your- petitioner don 
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ing 
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and coſts,” on: the mortgaged -premiſles in queſtion, at ſuch 


nn deiag in . we 17 


then an infant, it was, (amongſt other things) decreed, 
that in default of your petitioner's paying what. ſhould 
be certified due to the plaintiff, for principal, intereſt, 


time, and place as the Mafter ſhould: appoint, that? — 


your petitioner mijghe be abſolutely ſorecloſed of all 
of redemption to the ſame, unleſs your petitioner: ( 


the! heir at law) upon ſervice of a „for that 
purpoſe, ſhoul&-within: ſix months after he attains his 
age of twenty-one years, ſhew good oauſe, to the contrary. 


That your petitioner, about three months ſince, attained 


his age of twenty-one years, and hath Veen fetved: with 
r bas oomameh vd0};b bus eos} 
That dy wesſew of Abe vacation, your petdtloner canndt 
apply to-ſhew-cauſe againſt the ſaid decres, (if he ſhauld de 
adviſed ſo to do) and-forthit;''the? plaintiff cannot boa 
Premiſſes; oy %nar 


* „ill or ng 03 2zimdul 
Vour petitioner end bumbly prays yqur 
Honour, that he may have till the end of 

the next term, to ſhew- cauſe againſt the 
ſaid ,deofee,; and that in the mean time, 
A the ſaid plaintiffs // may be ftayed from 
making the ſaid ame oebſolute, againſt 
"Ts yaur petitioner... | 
01 And 9 Vo gens. ever pray, Ee. 


Petition for. F Jai to oe his Bill ** to tax the ſame. 
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In ex. e | Bene A. B. Plaintiff, 
. +: 8 5 ; 1 C. P. Defendant. 


rewe Right Honourable the Mate of the Rolls. 
| The bumble Petition of, the Defendant. 


| That your petitioner having employed Mr. I. B. one of 
the ſolicitors of this honourable court, to defend this ſuir 
for 
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for your petitionet, and alſo employed him in divers ſuits 
ada, and in other matters, as your Petitioner's ſolicitor 
and attorney- 10 Ri Aria ü n Hub 947 | 
10 That the ſaid Mr. I. B. hath, from time to me, in 
the caurſe of his tran ſacting your petitionerꝰ S buſineſs, 25 
an sttorney, and ſolicitor as aforeſaid, got into his hands, 
asdi received divers ſums: of money to a conſiderable 
amount, belonging to your petitioner, and much more 
than ſuſſicient, (as your petitionet apprehends,) to pay, 
and ſatisfy his bill of fees, and diſburſements. 
That yaur petitioner hath frequently applied to, and 
requeſted the ſaid Mr. I. B. to male out his ſaid bill of 
fees, and diſburſements, and deliver the fame to your peti- 
tioner together with all deeds, papers, writings, and 
. vouchers belonging to your r hien 4e id Mr, 
J. B. hath hitherto, declined to do. N 
That your petitioner is Weed bid heredy 
ſubmits to pay to the ſaid Mr, J. B. what, (if any thing,) 
' halls appear to be due to him, on the taxation of his ſaid 
din of 1 iſdurſetrietts,””" . ht 
a3 11: I -Ve9 1 Ron 217 
i r Your petitioner chathbe jiays your Ho- 
not r. e nour that the faid Mr. / B. may in 2 
Riitags {- . fortnight after notice hereof, deliver to 
| your petitioner a biltofiiall ſuch fees and 
4 ,7419 1+» Gifburſements, as he claims to be due to 
| him in this and all other Cauſes, and mat- 
09 130k + ters wherein be has Been employed as ſo- 
| licitor or attorney for your petitioner, 
and that it may be referred to ane of the 
r 1 " Maſters of this honourable court, to tax 
uch bill, and that the ſaid Mr. I. B. may 
produce before the (aid (Maſter, on oath, 
as the ſaid Maſter ſhall direct all papers, 
aaa zuritings in his euſtody o power relat- 
ing to ſuch bill, or any of the items ct 
: char e therein, and that he may beer. 
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"Petitions, 275 
_  -amined upon interrogatories, touching the 
_ Fame; and otherwife+ 28 che Maſter mall 
direct. And that upon your petitioner'pay- 
ing the ſaid Mr, J. B. What ſhall appear to 
== due to him, on taxation of the ſaid bill, 
or in caſe ſuch bill. ſhall appear to be * 
ready paid, he may deliver to your peti- 
tioner on oath, all deeds, papers and 
writings i in his cuſtod Jo, on power belong- 
ing. to your petitloner. And if it ſhall 
k 8 7 that fuch bill i is oyer - paid, that the 
., faid Mr. 1. B. may refund, and pay unto 
your petitioner ne; hal appear to have 
been over- paid. 


A And Jour rand tal ever pray, G. 


* r as dy aa Fn 


In Chancery.” lis elit . Between . B. Plaintiff, 
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To thi Right Honourable the Maſt of the Rolls. 
i 9% ern onen 


«Dias: ng Picion of the RT * 
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Sdeweth, 4 [; 

That — netitiones, —_ Mr, * 1 of the 
ſolicitors of this court, to proſecute this ſuit, and to pro- 
ſecute and defend divers other ſuits, as your petitioner's 
ſolieitor. 

That the ſaid A. B. hath delivered.s unto your petitioner 
2 bill of his ſees, and diſburſements, in which your. peti- 
tioner is adviſed, there are many extravagant over-charges. 

That your petitioner hath at divers times, paid the ſaid 
A. B. ſeveral ſums of money on account of his ſaid bill, 
which your petitioner apprehends, amount to much more 
than what would be caming due to the ſaid A. B. on a 
fair taxation of his ſaid bill. 


That 


376 


That your petitioner e and doth hereby tub. 
mans, ſaid A. B. what (if anything) ſhall appeur 
a ans Hs e his ſaid bill. 


* Vour petitioner therefore moſt humbly prays 
pod Pp 0 at your Honour, that it may be referred to 
ie "OF NOI * the Maſters of this honourable court, 
qd, ond Faw to tax. the ſaid bill. And that the ſaid 4. 
Dn dena vg may produce before the Maſter, upon 
_ oath, as the Maſter ſhall dire, all papers, 
and writings, in his _ cuſtody, or power 
ou dd den, das or 8 therein, that he may be 

eee examined” upon interrogatories 
the ſame, and otherwiſe as the Maſter 
male all direct, and that upon your petitioner's 
paying the ſaid A. B. what ſhall appear 
to be due to him, on the taxation of the 
faid bill, he may deliver unto your peti- 
1 tioner upon oath, all deeds, papers, and 
Te writings in his cuſtody, or power, belong- 
: ing to your petitioner, and if it appear the 
en aid; bill is overpaid, that he may refund, 
and pay your petitioner what he is. over- 
paid, and that all prodeedings-at!law againk 
your petitioner, on account of the fad 
bill may be ſtayed until the wann 

21 5 A n I 
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She. : | 
10 The humble Petition of CK. 
2% 4971454; i | bag ni 2 
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Sheweth, DFD *. Jax |, * 
| That by nden made in this, cauſe dated. 10th Fune laſt; 
it was referred to Mr. Pepys, to appoint a receiver of the 
rents and profits df. the taſtatex s real eſtates, and purſuant 
thereto, the ſaid Maſter appointed your petitioner receiver 
thereof, | ; | 
That on the 15th day of uus, your petitioner, together 
ith H. B. and B. X. entered into a recognizance to the 
Right; Honoyrable, tha; Maſter of the Rolls, and Peter 
Hilferd Eſq; then one of the Maſters of this court, in the 
ſum of 500. each, conditioned for your petitioner's duly 
and annually accounting for what he ſhoyld receive out of 


» > $4 +4, to 


paying ſame, according to the directions of the court. 

That your petitioner hath paſſed his accounts down to 
Lach- day laſt, and the ſaid Maſter certified there then xe- | 
mined in yauy rape garn an the balange of his 


count the ſum f I. which. belonged to the de- 
e f.' bib lee %. 


That by an order made in this cauſe, dated 6th day of 
Juh laſt, it wras ordered, that your petitioner ſhould deliver 
o the defendant C. N, poſſeſton of ſo. much of iteſtator's 
ral eſtate, as then remained unſold, and that-he:.ſhould 
in to ſaid C. D, the ſaid. ſum o . the) balance 
ning in your petitioner's hands as aforgſaid;,and there- 
pon. de was to be. ee fam. the ld. eee, 

4 ma ud 


J _ TT 


and be at liberty to apply to the court to have the recogri. 
zance entered into by him, and his ſureties vacated, 

That poſſeſſion of ſaid teſtator's real eſtate then remain- 

ing unſold, hath been accordingly delivered to ſaid C. D. 

and ſaid balance of J. reported to be in the hands of 

your petitiqners, hath alſo been paid to ſaid C. D. purſu- 

ant to ſaid order. 1 8 9 

Vour petitioner therefore prays your Honour, 

that the recognizance entered into, by your 

petitioner, and his ſaid ſureties, as aforeſaid, 

may be vacated, and that the proper officer 

may attend your Honour with the record of 

the ſaid recognizance for that purpoſe. 
And your Petitioner will, Sc. 


mmmh . enn ̃ has 
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In Chancery. | Between D. V. Plaintiff, 
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To the Right Honourable the Maſter o 
''The humble Petition of the Plaintiff. | 


That your petitioner having procured his cauſe to be ö 
ſet down to be heard before your Honour for Eaſier term cen 
laſt, your petitioner ſerved all the defendants (except the ue 
defendant C. M.) with ſubpæna to hear judgment, but with 
the ſaid C. M. being a perſon very difficult to be met with, RA 
your petitioner could not ſerve him with ſubpena to hear FY 
judgment, and thereupon your petitioner obtained a your 
order, bearing date the 10th day of May laſt, to adjourn this I an. 
cauſe to the iſt day of cauſes in Eafter term next, and 2c · WW lad 
cerdingly your petitioner took out another _— 
2 : q j 


. hiv inftune:{Þeiin hopes your petit 
oner ſhould have been able to have ſerved him therewith, 


dur ad C. If havit : no; ſetcled place of abode, and be- = 
ing ſo very difficult td b met with, your petitioner hath ; 


f not been able to e laſt mentioned 
. although y our * { ie a all Kal ue: ow 
* pros, kn en tr in reg; 


i= your petitioner” nd out he WIN e 1 1 Nr 
Handy 's pee for the day, of 2 «pling terw-.. 


* Your petitioner therefore moſt humbly Pays 
+12 your Hondur that this caſe” wap ſtand 
further Wjourtied- to the firſt a k Exuſes 

ü in T4 ber next. 
And "Peter wen der pray, 86. 


G e 3nd e 


eas where whe” Oben. intereſt} yn 6 ene 75 
to make the Attörneysgeneru a party, and none ef te 
King's counſel can he retaiHe rt plead: againſt the” 'Crowhy 
vithout firſt obtaining” an drder from his Majeſty for that 
purpoſe, whichi'is pes fm bed — miners 


T 13313100 T3 b wn vo Hu 9tm39}:! 1406 


Te the" King's woölk Fhcelent ua, 
wy; Fümble Petit f of 4. B. and others, © 


tif, 


nts. 


* 9 * * 1 
1 een 190-0 8111642 4 he 


That Youd Petitiotiers are Plamtiffs in 2 tag in Chan⸗ 
cery, wherein your, Majeſty's Attotney- general and others 
xe defendafits, That your petitioners have all along adviſed 
vith your Majeſty's Solicitor-general, and T. C. eſquire, 
two of your Majeſty's counſel learned in the law, but for- 
imuch as they cannot plead in the ſaid cauſe, without 
your Majeſty's royal licence to the ſaid Mr. Solicitor-ge- 


land, 1. Hair tg, bf. f. could. for them. in| the 


cauſe, | a, 

ns! eaten therefore humbly f pray your 
15 Majeſty will be graciouſly pleaſed to grant 
ti Ppz your 


— 


19g 1964 nn 


r gbberel, andthe ſaid N. C eſquire i te be o 


ba odEounkel fartybun petitzonets in che ade 
att 18001759 as oſte naa there ſball be ccaſiun. * © 
=WA\ ooh Fe Ader pg t. | 


2 1 Fe 
24 N 110 0 15 100 paper: aud ciel 


ce . Ghee of, 1 bas 3 2 ries 0 of, ſhe,” ig - 
ü B50 the pen hs be“ Ren, 0 
A. Ben 6, haver; by, the. humbly re- 
profentey, unto;u3 that they are. plaintiffs, in a cauſe in Chan 


ceryy wherein, ous, Attarney-generakand others are defendant, 
and that they all along hays adviſed with our truſty and wel 
beloved...Solicitor: general, And. T., C. l eſquire, two of ou 
counſel learned in the law. But foraſmuch as they cannot 


plead or, the petitionerg in the ſaid cauſe, withgut qur royal 
licengs diſpepſing; therewith, they. have therefore: moſt hun- 
bly, prayed. as grant our raya licence to our faid Solicitor 

Gato Rege gounlal,for. chem in the ſaid cauk, 
we are graciguſly pleaſed tp,condeſcend.to theig,requeſt, al 
do accordingly avis 3 with our ſaid N 
and 7. C. and 


appear in in bea alf 59 OV Yz Oe, tö be bf com 
for them in the ſaid cauſe, as often 35-there ſhall. he occalion 


Given at our court at Saint Fames's, the 


oi e 7 5 * 


"4 0 # our reign, 5 54 
ae e i Kae r 
17315 * ; „ 10 715 Hot 24 * 
51 j | Juoy F f 
s ele- eser 5 and 7. 6. ey 4 


ny 11. 10 42 
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licence to plead. 


2 ©, 122 


-'*This order muſt be ſhetn to the Fate Fair 
plead e at t the time their briefs are delivered. 


120 
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record of a cauſe. 

Two plaintiffs here ſue for lands fo the County Palatine 
of Durham; one of them lives in Middleſex, and the other 
is an old infirm man, and unable to follow the ſuit 
therefore a certiorari was granted to the Chancellor of 


into this court. Chan. Rep. 68. (Vide certiorar bills.) 


A writ of certiorari. 


GEORGE the third; c. To the Mayor and Al- 
dermen of London, greeting, We willing, for certain 
cauſes, to be certified of and npon a certain petition or 
bill of complaint before you, againſt C. B. and E. F. at 


you that the petition or bill aforeſaid, with 
al things touching the ſame, by whatſoever names the 
parties aforeſaid, or any, or either. of them, are or is ſet 
down, before us in our Chancery, truly, fully and ex- 
attly, as in your cuſtody they now remain, under your 
ſeals diſtinctly and openly to ſend immediately, and this 
writ, that further thereof ye may cauſe to be done, that 
which of right ought to be done. Witneſs ourſelf at 


TAS ISHS ESSE 


reign, 


Indorſed By the. Lord High Chancellor of Great Britain. 


In the matter of C. D. and another. 


Uri 21 Feb. 


wr — Urbted "4s an 
A rue; of record to remove and centify the 


Durham, to certify the proceedings depending before him 
the ſuit of J. B. lately exhibited and now depending, 


We Aminſter the day of in the year of our 


Sewell Winter. 


. 
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21 Feb. 1784. This writ allowed by the court (meer. 


ing the Lord Mayor's court.) © 7 
The execution-1of. this x@ppekrs in 2. pertain deal 


annexed. 
The anſwer of Sir » Knt. Lord Mayor, and the 
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Crit of Jnjundion, | 


- 
Ne a> 


N (a) injunction is a remedial writ in nature of 3, pro- , 
A hibition z to obtain which, the party's, right or i Ps 
applying for ſame, muſt be certified to the court. (+)... 

All injunctions are always obtained by order, upon mo- 
tion, either upon matter confeſſed in the anſwer, | or upon 
ſome matter of record, or on ſome deed, writing, or other 
evidence produced in court; except thoſe injoining from 
committing waſte, or cutting down trees, which 0 be 
granted in the long (c) vacation upon petition. 

Injunction after anſwer. is never obtained without giv- 
ing two days notice thereof, in writing, to defendant's 
clerk in court, in order that he may, by his counſel, 
defend ſame, if he chuſes ſo to do. 

+ It may be obtained after anſwer: and demurrer, on 
amended (d) bill: So it may where defendant cannot be 
found, to be ſerved with a ſubpane. | . 

If injunction be granted on merits, or ſpecial cauſe of 
equity, the ſame commonly ſtands till the hearing, unleſs 
plaintiff delays his ſuit. | 

If defendant doth not appear in time, then you may 
draw and ingroſs an affidavit of ſerving the ſubpana, and 
et it be ſworn and filed; upon which you get an attach- 
ment iſſued for want of an appearance; and then you give 


inſtructions to counſel to move thereon for an injunction, 
which is granted of courſe. 


(a) In order to procure injunction, an affidavit, verifying alle- 
gations of bill, is admitted io be read. Bunb. Rep. 35-'pl. 54. 
vill be granted for one defendant againſt another, 

(b) 2 Vern. 256. 


le) See injunctions againſt waſte, felling timber, &c. 
(4) Gilb, Chan, 18 
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But if the defendant (e) 2 in time, and does not 
anſwer in time, then on attachment for want of an anſwer, 
or upon the defendant's craving a dedimus to anſwer, i in the 
country, or A defendant getting time to anſwer, an injunction 
wil be granted of come, which is generally until e wn 
| other order, 41092. 

But after appeatarice and Law in time, the court muſt 
be applied to for an injunction on the merits; in which caſe 
you muſt draw a brief of the pleadings for counſel, and give 
4 notice of motion in writing for ſuch UjarBon to the de- 
fendant's clerk in court. 

An injunction upon an EO dedimut ot upon the 
defendant's praying time to anſwer, does not extend to ſtay 
N in the f. Aer court, without ſpecial order, 

P. Will. Rep. 301. 
Injunctions are uſually grained in ihe ales, and for the 
PRI following," vix. 


1. To * proceedings at knit (67 

2. Waſte or damage to freehold, by filing timber Pulling 
down buildings, &c. 

3. To yield up, quiet, or continue poſſeſſion of lands, &c. 

4. To quiet poſſeſſion before bearing. © | 

5. Againſt continuing nuiſances. © 

6. To prevent multiplicity of lait. 

7. In ejectment cauſes. 

8. To flay building; and herein 7 -Nopping up ancient lights. 

9. On Patents, &c. (J) 


(e) * appearance no ecke bias es can be ar 
without notice. 2 Vez. Rep 112. 

(f) As to reſtrain from ſeiling a place; to prevent uſing an old 
road ; from copying, engraving, &c. and ſelling of prints, Bar- 
nard. "Oben- Rep. 211. to injoin the printing or vending printed | 
copies of books, ſee 2 Black. Com. 407. 4 Vin. Abr. 278. pl. 3 
279. 2 Atk. Rep. 142, 143: 342- Bur. Lit. Prop. 19. 27, 28. 


31. 33, 34. 61. 96. 97- 121. 7 
* * 


ug 


Injunion: 
" 75 1 Proceedings at law: 


A billfor-thivinjun&ian ay Sers ha reer 
ous proceedings (5) at law, begun or threatened by de- 
fendant 3: or that! he ought. t be diſcharged from ſult. in 
queſtion, by teaſon that debt is ſtale, and defendantshath 
ſept long; or that debtor; andoonnditer dem dee den 
dead long before action brought. If, on ſervice of this 
injunẽtion, deſendant +hath-. not commeneed his action; 
he cannot ſue out procefs. If he hath; but not (erved 
fame, or in caſe he hath, but hath not delivered (c) 
or filed any declaration, he cannot proceed. If there 
be a declaration, he may call for a plea, and for want 
thereof ſign judgment. If cauſe be at iſſue, he may go to 
trial; if that hath been had, and verdict obtained, he 
may proceed to judgment, and (d) affirm, if error hath 
been brought; but if judgment hath been executed, and 
debt and coſts levied thereon, ſheriff cannot pay ſame 
to defendant, execution being (e) * ll TW 
further order. 

This injunction is granted of (7) — f le- 
fendant be guilty of a breach thereof, upon being ſerved 


. o . 
. * 


therewith, court will commit him for contempt, as if 


there had been no clauſe therein Fr for calling for 
plea, Cc. 


3 


(a) Where a bill ſuggeſts, that ſuit at law is againſt conſcience, 
if defendant is in contempt, for not anſwering, or prays time; it 
is held by this court to be contrary to conſcience, to proceed at 
law in the mean time, and therefore it enjoins. 

(5) Stays them, after election to proceed in this court. 

(c) 2 Kel. Rep. 15. pl. 15. 

(4) On Motion. Chan, Ca. 448. 

(e) And that only touching the matters in queſtion between the 
parties. In Exchequer all proceedings are ſtayed, be the cauſe in 
what ſtage it may. 

(f) Gilb, Chanc, 194. 
| This 
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This injunction is granted for bankrupt, on producing 
his certificate, for ſuing him after ſame allowed and con- 
firmed, and fo it will on proſecution r 
on hearing. 

A. (29 1 —— whicke put B. to ect; 

pence in laying of ſooths, &c. and diverſion being nuiſance 
to B. he brought an action, againſt which injunction was 
granted upon bill exhibited for that purpoſe; it being proved 
that B. did ſee the work when carrying on, and connived 
at it, without ſhewing the leaſt dilagreement, but rather 
approbation and conſent. 
If a perſon is ſued at law, for irregularly ſerving proceſs 
of this court, injunction will be granted on motion, and 
affidavit of fact, to ſtay proceedings; for the irregularity is 
only puniſhable | in this () court. 

If the bill is to ſtay ſuits at law, yo may have ſubpœna 
before (0 bill filed, by ſtat. 4, & 5 Ann. c. 16. and 
after it is, and defendant hath appeared, you may, on 
| filing affidavit of the proceedings at law, and notice of mo- 

tion, apply for injunction on merits. 

\ . - Unreaſonable delay is good cauſe for diſllving this (4) 
injunRion. 

Where this injunction is granted until hearing, court 
may then either diſſolve injunction, or, if they ſee cauſe, or- 
der ſame to be made perpetual. 

Lord Chancellor (1) Macclesfield granted an injunction 
againſt a bond of reſignation, on account of the ill uſage 


LA 


(g) 2 Eq. Caf. Abr. 522. pl. 3. 
() Vern. 269. | 

(i) But bill ought-to be filed before return of ſubpena. 

(4) Yet court will ſometimes, upon motion, revive injunQion, 
altho' the ſame be diſſolved, eſpecially where equity appears evi - 
dently for plaintiff, or his caſe is hard. 

(1) Stra. Rep. 534. 
that 


Injundtion. 387 


that had been made of it; and not on account of any defet 
in the bond itielf, Er r a as N 
he held good. 

Aſter a venlit a 155 money muſt be depoſited before 
injunction will (an) be granted. 

Injunction granted by King, e coke fuing the 
acceptor of a bill of exchange, his acceptance having been 
declared void by the law of a foreign country, the ſame va- | 

cated (n) there, and party abſolutely diſcharged. | 

If plaintiff prays to ſtay proceedings at law upon bond, 
they ſhall not be ſtayed, unleſs he ſubmits to be bound nä 
of court, not to bring any writ of (o) error. 

For more on this ſubject ſee © In ou caſes injuntons are 
« denied.” | 


2. Injun#ions to flay Waſte. 


Court will grant injun&ion to ) ſtay waſte, as ſoon as ſame 
is begun, or to prevent the ſame, if reaſonable ground be 
ſhewn to. apprehend the committing thereof, in (p) land, 
) woods, or houſes; by felling (r) timber, or other 
trees, deſtroying (s) buildings ; or for or againſt commit- 
ting any other kind of waſte whatſoever, and ſuch injunc- 


— 


— 


(m) Chanc. Caf, 447. b | 2 

(n) Moſ. Rep. 1. 69. 12 Vin. Abr. 87. pl. 9. 2 Eq. Caſ. 
Abr. 476. pl. 2. 524. pl. 7. | ; 

(o) Vern. 120. 

(p) As by plowing ancient meadow or paſture. Chanc. Rep, 
14. 106. 116, Toth, 143, 144. | 

(9) Toth, 83, 

(r) Chan. Rep. 242, 

(s) As a caſtle, or defacing a ſeat. Salk. 161. pl. 14. 2 Vern. 
738. pl. 647. Chan. Prec. 454. Gilb. Eq. Rep. 121. See 
22 Vin. Abr. 520. pl. 20, by 

non 
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tion will be granted, on 47) motion, and certificate. of bill 
filed, and affidavit (u) of: facts, being produced: againſt 4a) 
a jointreſs ; tenant by (y) the courteſy ; or any<Other par- 
ticular zenant ;.-ſo by patron againſſ parſon,for-conmit- 
ing waſte on (z) glebe ; ſo on behalf of an infant on ve 
we fa mere; and likewiſe for reverſioner or 'remainder- 
man in fee, againiſt tenant for (a) lite in poſſedien, though 
he be not puniſhable for (5) waſte, at (c õοjꝭ̊; non law; 
this being a ſpecial miſchief; and beſides, though ſuch 
tenant for life is not puniſhable, during continuance of 
remainder, yet after detormination of that eſtate, he is. So 
likewiſe, the court will grant this injunRion againſt ah: 
leſſee, that is «againſt thoſe, who. hold me diately, or im- 
 mediately, under him, who prays the writ, and thoſe. only: 
and where party's right, who makes application, appears ap- 


parent on (e) record, court * grant ſame before anſwer 


3 
* — 4. * Q 


4 


00 . — "hue il ſviz, Trinity,] Bop court 5 not ſit, 
and conſequently no motion can be made, Lord Chancellor, upon 
petition, certificate of bill filed, and affidavit of faQts, will grant 
injundtion to ſtay waſte complained of, 

' (u) Which muſt fatisfy court how party detives his title to eſtate 
in queſtion, in the cauſe, and alſo that ſome wakte or ſpoil is _ 
or threatened... _. Oe PAW 
(. (x) Toth. 144 | | 

(2) Hard. 96. 

Fx) Barnard. Chan. Rep. 399. 

® 2 Ark. 117. 2 Vern. 710. 

(a) Salk. 161. pl. 14. 2 Vern, 738. pl. MY Chan: Prec, 454- 
Gilb. Eq. Rep. 127. See 22 Vin, Abr. 520. pl. 20. 

(b) Roll. Abr. 337. Mo. 554. Toth. 61. Cary's Rep, 26. 
36. Vern. 23. Co. Lit. 54. 2 Inſt. 301, 5 Rep. 76. 

(c) Toth. 188. | wy 

(ad] Chan. Caſ. 450. but not eaſily againſt mortgagee. 16id. 

(e) Vez, Rep. 454, 476. 0 | " 


— 


— 


In order to reconcile a ſeeming contradiction in what 
hath been laid down above, reſpecting tenant for life, not 
being puniſhable for commi waſte, viz. that be is 
and is not purieffablt, turn 2 the difference, whether 
he be diſpuniſhable of ay only from the nature of his 
eſtate; or by m expreſe grant thereof 3: fer the fir menti- 
oned tenant for life. is reſtrained fom-cobanittiny any Kind 
of waſte; whereas the latter may c down 67 Hmber, 
plow (g), open new. (Y) mines; but he will be — 
from pulling down houfes or Lofacing (7) fests; "becauſe: this" 
i an abuſe of the power, derogatory to the(grant; and con- 
traty to the intent of 3 of bet tuithont impeutb- 
* ment of M ue. OH emub tobe: 

IF-bill-is:16: ey (i) waſte, you-muy have — 
(n ſame be filsd c and after idefondane: "hath appeared; 1 
davits'.ofi:wp/ty: whay be filed; and upO notice of * 

7 will be granted, if there a rape og 91 7 
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"This fort bf itn is a judicial nt. and Canes, 


to decree, being 1 " Fe of writ of e or. Hab. 
Fac. Po V. | wo 4 ; 
iT 58316 366 


"7 Chane. Rep. 242. 

C) Vern. 23. 

: (5) Salk, 161. pl. 14. | I le 
| i 2 Chan. Caſ. 32 Salk 161. Gar as KU c 

(#) Salk, 161. Bur if defendant — that he has —— 

© without, impeachment of waſte,” injunQion is ordinarily-denied 


or diſſolved, in caſe ſame be «plied fans or nn Suro” 
waſte only. 95 


00 Stat. 48 5 Aun. c. ind 


1 JED But bill ought to be filed by, or before the . 


+ 


AYY 


Pp 


4. To 


330% N 


A 181 z LID L g 1 

©, 44 ef 
9 "Us nee beiten. : 
19141. 3 


2. 10 


Tbo cout of 2 0 hath juriſdiRion to quiet ar able 
poſſeſſions (n); and therefore ſometimes, in ordinary cafes, 
grant injunctions to quiet them, before (e) hearing, to the 
party poſſeſſion theregf: as for inſtance, where a party hath - 
been in poſſeſſion three years, and another diſturbs him in ſuck. 
poſſeſſion, this (p). court will grant injunction to quiet him 
in it; on this ground the law patentees had an injunction to 
reſtrain defendants from proceeding in printing any law 
(2) books; and the company of Stationers to ſtay books in 
cuſtom· houſe, and hinder ſale of ſtatute. bodka, printed be- 
ond ſea: It will ſtay ane 3 in 
quiet poſſeſſion of a pe-... wig od iw n | 

Where defendant was in poſſeſion, at time of — 
bill, plaintiff afterwards entered; injunction was granted 
againſt him to avoid poſſeſſion; and. in, angther caſe, de- 
fendant prayed, he might have injunction, or that bill 
be diſmiſſed ; the court held the application reaſonable, and 
that he was well intitled to one or the (r other. 
| "Sometimes, pending ſuit, court will order party poſſeſ⸗ 
ſion by i FD or that _— not ne paid, thall 


— — — ee 


(n) By Cake, Ch. J. 3 Bulſtr. 34. Lit. Rep. 266. Bol. 
Rep. 190, 

(e) Affidavit verifying allegations i in bill, was Ae to 515 read 
on moving for ſuch an injunction. Bunb. Rep. 35, pl. 64. But 
this ſort of injunction, it is ſaid, hinders not deferidants at law, 
fiom making leaſes, taking nt and ir thay bo Vidtved on 
cauſe ſhewn, as other injunctions. 

(#) Toth. Rep. 37. Cury's Rep, 66 Vern 1 

(7) 2 Chanc. Caſe. 76. 


or) Cary's Rep: 51. 63. 140. |; 146080 $157 3 
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be ſtayed in tenant's hands till hearing, and ſometimes 
will order both; at other times will order (. 2 a receiver, 
who, (upon giving good ſecurity) ſhall receive rents and 


profits, and pay them into court, or account for „ 
when court ſhall 8 him fo. to do. | 


. 
T1 * ny I} 


hs 


5: 2 continuing Nee, 


Court will grant injunction, before anſwer filed, for a 
plain apparent nuiſance, on certificate, affidavit, and notice 
to the party, his clerk in court, or ſolicitor: but in caſe 
of a ſpecial nuiſance, court expects party to ſhew his riglit, 
and how he is particularly reed before this inqunc- 
tion n will be . F 


6. To prevent e 17 Suits, 55 


Injunction may be obtained, i in ala to heath und- 
plicity of ſuits; in this caſe, court will direct a N at 
law to determine them (t) all. | 


7. In Ejetment Cauſe. 


Court never denies injunction in ejectment cauſe, where. 
plaintiff agrees to give judgment, with releaſe of ertors, 
and conſents not to bring any writ oferror thereon, and ſome- 
times is added by the court, to deliver peaceable poſſeſſion 
of premiſes in diſpute, in caſe ſame ſhould be decreed on 
hearing the cauſe; theſe terms are directed, in order to fave 
the trouble, delay, and n of a trial at la W. 


— — 
_Y 


- 
— — — 


{ſ) Receiver to enter into ſuch recognizance as court direct 


to ſecure his accounting for, and paying * rents into court. 
(7) Gilb. Chanc. 195. 


8. Staying 


* . * * 
591 Ann.. 
1 . : * 
* *+ 
* ® 4 * 1 1 1 1 


_— 2. 
„ 
* 


ry Staying Building, and "ES of fupging. up ancient Lig 


clefhe court (u) will interpoſe inſtantly by injun&ion to 
ſtay building, which will ſtop up Ae lights, by pre- 
ſeription or agreement, but the allegation that the build- 


ing will ſtop them up, muſt be ſuggeſted. þy. bill. 


a eee l on 5 for düst 
Aimanacits;/ to reſtrain printing ade enen dure, NR 
Hhadbeenproduced-in open. court, under the; broad fell. 


The other matters touching jan lens, ſeem reducible 
to the e 3 vix. | 


- — 


* 


1. In what Caſes Tins have been denied. | 
en S vier of them.” ame 
355 J Centiauing them. WOT 437 i £ 
4+ Diſſolving them. Us! N om $1411 
5: Irregular Injunctions. 
6. Perpetual ones. 


1. In ade Cf Injundtos 5 been denied. 


abe to the * courſe of ei in * ot 
nor injunction can be revived, on an (y). amended, ſupple- 
mental, or original bill, between ſame parties, whereon the 
firſt bill to ſtay ener x at law, ae ere on 
5 merits. 


_— TY . ne 4 — a... 1 « p —— 


22 Rep. 452. 543. Gilb. Hift. Chance, 193, 194- 
650 After Athy non and. demurrer, bill was, ie and then 
injunction granted. See Gilb. 183. 


5 * ſ. Rep. 20. 
* * Injunction 
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Injundtion-hath- been. refuſe, - while (u) a plea or demur- 
rer was depending ; for until it be argued, it appears not 
whether the court hatt eognizanee- of the cauſe. 
Exceptions to anſwer” without report of its inſufficiency, 
not good cauſe for obtaining inj union; beeauſe often 
fled for delay; and court will not preſume exceptions va- 
lid, till fo aſcertained by tlie Maſter's report. 
| According to the courſe and practice of this court, in- 
jundtions are never to de granteck (3) before bill filed, unleſs 
in particular caſts, where thete' would be a manifeſt fai- 
lure of juſtice, 2 of right, by the act of God, 
or of the party himſelſ, i, in che caſes of committing 
waſte, or reftraining ſuits A8 and ſuch ſpecial inſtances 
which are always exce bite t6 all. genetal rules. But 
tat they are ſuelt, buff be ſſie vn to the court, in order 
to induce them to aher with” their ordinary, proceed- 
ings. As in caſes where, periding a ſuit brought by a mort- 
pagee to foreetoſe, att 4dvowfon appendatit to mortgaged 
manor became void, atid ng 5 hie had no (e] right to — 
nt, brought His uare imp. the court granted inj 
ton on defendant's application; though he had no bil 
(a) filed; Again. | 
Where a cauſe abated by deam of defendant's teſtator, 
who being ſerved' witli letter miſſive and. copy of bill of 
rvivor, would not appear, being in (e) priviledge, upon 
motion, injunction was — * _ . not ( 


revived. i ; 


W 


— m_ 7 1 9 & 4 of RS 


- (a) 3 P. Wil. Rep. 396. by Lord Chanc. Talbot. 
(6) 4 Inſt, 92. Vern. Rep. 186. Eq. Caſ. Abr. ee pl. 6. 
on 
(c) 4 Vin. Abr. 550. pl. 10. nets II 
(d) 2 Vern, 401. 28 
— (e) All privilege from ſuits is taken away by Stat. 10 Geo. 3. 
0 50. 
Eg. Caf. Abr. 285. pl. 5. another to reſtrain working of mines. 
* . Caf. Abr. 285. pl. 6. 


Qq For 


594 _ Jnjunifion. 

"TIO more of this ſubje&, ** ſee injunctions to ſtay waſte,” 
and proceedings at lau- 

Court will not grant an injunion unleſs a (g) right 
appears. As upon a motion for an injunction to ſtop the 
ſale of Engliſh bibles printed beyond ſea, the Lord Keeper 
declared, he could not grant an injunction, but where a 
man has a plain right to be quieted in it; and directed 


a trial, wherein the patentees were to be plaintiffs, and 
the defendants to admit they had fold twelve bibles ; and 


when the trial was over to come back (b) again. So where 


the Univerſity of Oxford, had a patent for printing of 
bibles, the king's printers, being intitled under a pa- 
tent, brought a bill to reſtrajn them; though the court 
Was of opinion, that the Univerſity could not print more 
than for their own, uſe ; yet it being a right determinable 
at law, would not grant an injunction, but directed (i) 
a trial. And where the Eaſi-India Company prayed an in- 
junction to reſtrain the defendant from trading to the Eof- 
Indies, though the court was far from thinking the Com- 
pany's patent void, which had been confirmed by ſo many 
kings; yet the validity of the patent being triable at law, 
an injunction could not be granted, till it was determined 
there; and a trial was (4) directed. 

The” court will reſuſe to grant injunction againſt a will 
bequeathing perſonal * under pretence of fraud (/ 
therein. 


— 


(g) Vern, 276... 

(5) Vern. 120. EE 
(i) Vern. 275, 

(4) Vern. 127. 2 Chanc, Caſ. 165. 
(7) -2 P. Wil. Rep. 287. 


2. Serumy 


= 
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Serving 
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Injunction is ſerved by ſhewing (m) original under feal, 
and (n) delivering a true copy thereof to party (o) perſon- 
ally. 

1 the party or his attorney proceed at law, after ſervice 
of an injunction to ſtay proceedings, on affidavit ſworn and 
filed of the ſervice thereof, and of the breach of the injuncti- 
on the party will be committed for breach of the injunction 
upon motion : or if he be arreſted on an attachment, and 
enters his appearance with the regiſter on the attachment, 
interrogatories are to be filed and exhibited againſt him, 
to which he muſt anſwer upon oath ; and if be denies the 
ſervice, the other party may examine one or more, wit- 
neſſes to prove the ſervice ; which if it be proved upon him, 
the court will commit him to the Fleet priſon ; and make 
him pay all coſts and charges before he be diſcharged. 

But the modern and uſual way, where an injunction is 
ſerved, and the party is in contempt () for breach thereof, 
is to give notice of motion to the adverſe clerk in court, 
that the party may be committed to the Fleet priſon for 


(a) If original injunction be 8 at time of 5 it ried 
not be delivered in order to compare ſame. 2 Chanc. Caſ. 203. 

(n) It hath been held that leaving it with party's attorney or ſo- 
licitor's clerk or ſervant is good ſervice. 

(o) Service muſt be perſonal on party, unleſs the court 5 
particular circumſtances, diſpenſes with perſonal ſervice, as where 
the plaintiff at law cannot be found or reſides abroad, upon affida- 
it court will ſubſtitute a ſervice upon his ſolicitor or attorney. 

(2) Though injunQion is irregularly obtained, party will be 
in contempt for diſobedience thereof, See 2 Chanc. Caf. 203. his 
remedy for redreſs being to apply to court, to ſer ſame abide for 


negulatity. 5 
Qq 2 breach 
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breach of the injunction. And having made an af 
davit of the ſervice of the injunction counſel moves it; 
and if the other ſide are not prepared to defend the motion, 
the court uſually gives them a day to ſhew cauſe againſt ſuch 
motion ; and then upon hearing the affidavits on both 
ſides, che court; decides whether the party is guilty of the 
breach of the injunction or not; and, if he be, makes 
an order for his commitment to the Fleet priſon, from 
whence he cannot be diſcharged until he has paid the ad- 
verſe party his coſts; and ſometimes until he has made 
reſtitution to the injured party for the damages fuſtained for 
breach of the faid injunction. 

Bailiffs who ſerved execution for breach of injunc- 
tion, found money hid in the pou, which they took away; 
ordered that plaintiff make money to defendant, and 
latiafy all damage he would = he had ( 9 1. ſuſtained. 


3. Of continuing Dnjundton. | 


Injundtion may be continued on, exceptions. lee 

Plaintiffs alledging to court, on defendant's anſwer com- 
ing in, that ſame. was inſufficient, in order to prevent in- 
junction being diſſolved, is not ſufficient ground to induce 
court to continue (r) injunction. 

In ſome particular caſes court will continue injunction 
after (/) defendant hath fully anſwered equity of bill. 

Where (t) an injunction ſhall be continued till ſome of 
the defendants put in their anſwer, by reaſon, that thoſe 
defendants that live in Ireland, have been ſerved with pro- 
ceſs, and haye not put in heir aner and that bail i 
given in the nn | 


„ 
CY + 1 b — 4 1 


— — ** S * "yy 


(4) Vern. 207, 
(r) 2 Vez. Rep. 453. 


(/) 2 Vez. Rep. 19. 
(.) Barnard. Chan. 354. 
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Where (2) an injunttion ſhall not be continued till the 
hearing, but only till the anſwers of forme of the defendants 
come in; when they live in [reland. 

Court (x) will not continue injunẽtion againſt penalty of 
bond, unleſs money be brought into court, or judgment 
confeſſed at law with releaſe of errors, and if plaintiff be 
inſolvent, court will ſuffer defendant to proceed at law, to 
ſecond ſci. fac. in order to make the bail liable, 

Injunction granted on merits, or on ſpecial cauſe of equi- 

ty, commonly continues till hearing, unleſs plaintiff delays 
his ſuit. 
Injunction may be extended to ſtay trial, if plaintiff makes 
affidavit that he believes a diſcovery will ariſe out of defen- 
dant's anſwer, ſo as to enable him to make a good defence 
at law; this is a ſpecial motion, and due notice muſt be 
given of it in the uſual manner, 


4. Diſſolving Injunttions. . 


All injunctions are diſſolved upon motion in open court; 
and if the ſame be obtained on attachment for want of 
appearance or anſwer; ſo ſoon as contempt is (y) cleared, 
and anſwer (z) filed, inſtructions muſt be given to counſel 
to move to diflolve the injunction ni (a) for the purpoſe of 
giving adverſe party wo tyre A to ſhew cauſe ny it ſhould 


ä — 


(u) 1d. 

(x) Chanc. Caſ. 444. 

(y) That is the coſts paid, (which are eleven ſhillings,) or ten- 
dered to plaintiff's clerk in court. 

(z) To diſſolve injunction, upon coming in of anſwer, unleſs 
cauſe, is a motion of courſe. 

(a) If plea is ordered to ſtand for anſwer, motion muſt be to 
afulve injunction ni, not abſolutely. Moſ. Rep. 198. pl. 111. 


not; 
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not; this order being obtained, ſame muſt be drawn up, 
entered, and ſerved on plaintiff's clerk in court, 

If, on day to ſhew cauſe, ſame, be ſnewn on merits, in- 
junction is ſometimes continued to hearing; and if excep- 
tions are filed to anſwer, and ſhewn for cauſe ;. then plain- 
tiff is always ordered to procure Maſter's (b) report in 
four days; or in default thereof, injunction to ſtand diſ- 
ſolved, without further motion. 

If report be not procured in reaſonable time, or if * 
be reported ſufficient ; upon motion, injunction will be diſ- 
ſolved abſolutely. 

In the uſual courſe of practice, after anſwer comes in de. 
fendant moves to diflolve injunction niſi, which is generally 
granted, if defendant hath fully agiwered equity of plaintiff's 
bill, otherwiſe (c) not. 

When a plea or demurrer and anſwer is argued by coun- 
ſel, and allowed, there is generally, though not always, an 
end of the injunction ; for ſome equity may be ſhewn for 
continuing it, ariſing out of the defendant's anſwer, put in 
with ſuch plea or demurrer : and upon a plea or demurrer 
being allowed, or on coming in of the anſwer, the court will 
not abſolutely diſſolve the injunction on the firſt motion, 
though upon affidavit of notice, but only niſi. 

Injunction in cauſe abated by death of either party, unleſs 
motion to revive ſame within ſtated time, will be diſſolved. 

Injunction for want of anſwer diſſolved, becauſe not ſerved 
till ſeveral months after (4) anſwer come in. 

On croſs bills, if, when firſt is anſwered, ſecond is not 
anſwered in eight. days, . will be diſſolved on 
motion. 


— 
— 


2 
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(5) If Maſter reports anſwer inſufficient, injunction will be con- 
tinued, till defendant anſwers exceptions. 

(e) 2 Vez. Rep. 19. 

(4) 2 Kel. Rep. 43. pl. 29. 
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Court will not diſſolve injunction continued on excep- 
tions, if = have not been filed a reaſonable time before 


motion 

If Maſter's ; report is not procured in four 1 after ex- 
ceptions filed, or if anſwer is reported ſufficient, injundtion 
will be diſſolved n N | 


Cauſes for not diſſolving injunQtion. 


1. Want of appearance or Anſwer. , 

2. Not having cleared Contempts. 

3. Net having denied all Equity. 

4. Anſwer being reported inſufficient. 

5. All Defendants not having anſwered. 

b. Plaintiff having (/) Equity, or his Caſe 1 hard. 

7. Becauſe Exceptions to 8 came in only New or 
Morning before * to difſo 


Injunctions not uſually diſſolved at laſt ſeal alter term; nor 
ever but upon motion of adverſe party. 
For more on this ſubject, ſee, ( Injunctions to * poſe 


ſeſſun before hearing: ** Irregular Injunctions Continu- 
ing Injunctions. 


5. Irregular Injunctions. 
If injunction be irregularly obtained, it is a motion of 


eourſe to refer ſame to Maſter; and if he reports injunc- 


e) Sometimes abſolutely on firſt motion. 


(f) hijunction granted on ſpecial cauſe of equity, commonly 
lands till hearing, unleſs plaintiff n ſuit. 


bee Jnjunktion. 


tion irregularly iſſurd, ſuch report may be excepted to, the 
exceptions muſt be filed, and five pounds depoſited with re- 
giſter, whereupon they are argued in court. 

If no exceptions are filed, court, upon Maſter's repar, 
will diſſelve, injunRion, and ſome times, commit - in 


court to Fleet, for making out ſuch injunction, and 
him pay all coſts, and ſometimes the damages — 


hath ſuſtained, by reaſon of ſuch irregular injunction. 

If (g) injunction is irregular, defendant does not, by ap- 
plying for time to anſwer, wave the redreſs he is ard to, 
by means of ſuch irregularity, + 


6. Perpetual Injun&ions. 

Where the caſe requires it, court will perpetual 
junctions; as in the following inſtances, 2 Fe 

1. Againſt proving will in ſpiritual court, fame being 
found, on trial at law, to be no () Will. 

2. To ſtay action at law of ſeveral perſons, 4 right 
had been tried and determined by one (i) trial. 

3. On bill taken pro confeſſo, by reafon of defendant's con- 
tempt, in ſtanding out all proceſs; if ſame prays injunction 

to quiet poſſeſſion, or to ſtay 2 at law, court vil 
decree perpetual one. ä 


4. After two (+) verdicts on trials at (1) hes, 1 in favour 
of plaintiff's title, perpetual (m) injunction was decreed, 


. * Y.. — a 


(g) 2 Vez. Rep. 

0 Chanc. Cat * 

9 See Vern, Rep. 266. 

(4) 2 Vern. 410. 

(1) There had been ſeveral county verdiets to the contrary, but 
the trials at bar were laſt. 

(m) This injunction operates to quiet poiſeſſion of plaintiff and 
his heirs for ever, and all perfon or perſons claiming by, from, ot 
under him ; and it is granted upon a plain equitable title. Gilb, 
BT ha 195. 


that 


t, 
in 
ke 
ty 
p- 
to, 


Imundtion. 6ot 
that right may be quieted in () ejectments, as it was in 
real actions, where verdict was final; and this was affirm- 
ed in the Houſe of (0) Lords, n 
is a bill of peace. 


5 Granted bol and « endes my gte Banding: 
nn 


Perpetual injunction will the rather be — when 
court directs trial, or where cauſe againſt which verdicts 
are found, is odious in (5) its nature. 

Acceptance of bill of exchange becoming void by the 
law of a foreign country; and the ſame having been vacated 
by the ſentence of a competent court there; and party 
diſcharged therefrom in conſequence thereof; King, (t) 
Chancellor, granted a perpetual injunction againſt all pro- 
ceedings here. 


For more of injunction, ſee 2 Eg. Caſ. Abr. 522 to 529. 


—— 
— 


(n) Party is always at liberty to bring new ejectment at law. 

(e) In the caſe of Lord Bath and Sherwin; and of Leighton, 
and Leighton, Stra. Rep. 404. Peer Wil. Rep. 671. 

(p) P. W. Rep. 672. 

7) Caf. in Chanc. Temp. Finch. [Earl Nottingham] Fol. 77 

(7) 2 Vez. Rep. go. 

(s) P. W. Rep. 673. | 

(:) Moſ. Rep. 1. 69. 12 Vin. Abr. 87. pt. 9. 2 Eq. Caf. Abr. 
476. pl. 2. 524. pl. 7. | 


2 
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Maker of Thurſday de day of in the 
the Rolls, year of the reign of his Majeſty King George 
. the Second, and in the year of our Lord 
between A. B. and C. D. A and 
E. F. defendant. 


ö as this court was mis preſent day informed 
by Mr. being of the plaintiff*s counſel, that the 
defendant being ſerved, with proceſs to appear to and an- 
ſwer the plaintiff's bill, hath appeared accordingly, but 
for lay hath craved a commiſſion to anſwer in the coun- 
try; and yet in the mean time the ſaid defendant proſecutes 
the plaintiffs at law for the matters in the bill complained 
of: It is thereupon ordered that an injunction be awarded 
againſt the defendant for ſtay of his proceedings at law 
againſt the ſaid plaintiffs, until the ſaid defendant ſhall 
fully anſwer the plaintiff's bill, and this court make other 
order to the contrary ; but the ſaid defendant is in the 
mean time at liberty to call for a plea, and to proceed to 
trial thereon, and for want of a plea to enter up judgment; 
but execution is hereby ſtayed. 


Docguet upon an Injunction on a Dedimus. 


The King, and ſo forth; To his counſellors, 
attornies, ſolicitors, and agents, and every of them, greet- 
ing.- Whereas it hath been repreſented to us in our court 
of Chancery, on the part of A. B. and C. D. complainants, 
that they have lately exhibited their bill of complaint in our 
faid court of Chancery, againſt you the ſaid E. F. defen- 
dant, to be relieved touching the matters therein contained; 
and that you the ſaid defendant E. F. being ſerved with a 
writ, iſſuing out of the ſaid court, commanding you to 
appear to and anſwer the ſaid bill; have appeared, but for 
delay have craved a commiſſion to anſwer in the country; 


and yet in the mean time, you unjuſtly (as is alledged) 
PR 
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proſecute the ſaid complainants at law, for and touching the 
matters in the ſaid bill complained of: We therefore, in con- 
ſideration of the premiſſes, do hereby ſtrictly command and 
injoin you the ſaid E. F. defendant, and all and every the 
perſons before mentioned, under the penalty of two hun- 
dred pounds, to be levied on your and each of your lands 
and tenements, goods and chattels, to our uſe, that you and 
each of you do henceforth abſolutely deſiſt from all further 
proceedings at law againſt the ſaid complainants, or either of 
them, touching any of the matters in the ſaid bill complain- 
ed of, until you the ſaid defendant E. F. ſhall fully anſwer 
the ſaid complainant's bill, and this court make other or- 
der to the contrary : But nevertheleſs the ſaid defendant 
E. F. in the mean time is at liberty to call for a plea, and 
proceed to trial thereon, and for want of a plea to enter 
up judgment; but execution is hereby ſtayed. Witneſs 
the King at We/tmin/ter the day of in the 

year of his reign. 


Order for an Injuntion on an Attachment. 


At the Rolls. 1 Thurſday . day of in the 


Maſter of the 8 year of the reign of our Sove- 
Rolls, } reign Lord, King George the Third. 
Between A. B. plaintiff, and C. D. and 

E. F. defendants. \ 
Foraſmuch -as this court was this preſent day informed by. 
Mr being of the plaintiff's counſel, that the 


defendants being ſerved with proceſs to appear to and anſwer 
to the plaintiff's bill, refuſe ſo to do, are in contempt to an 
attachment for want thereof, and yet in the mean time 
proſecute the plaintiff at law for the matters in the bill 
complained of : It is thereupon ordered that an injunc- 
ton be awarded againſt the ſaid defendants, for ſtay of 
tneir proceedings at law, for and touching any matters 
tere in queſtion, until the faid defendants ſhall — 

= 
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this court make other order to the contrary : But the ſaid de- 
ſendants are in the mean time at liberty to call for a plea, and 
proceed to trial thereon, and for want of a plea to enter up 
judgment; n 5 


Docquet for an » Injundtion vn an Attachment. 

The King, and fo forth; To their counſellors, 
attornies, ſolicitors, and agents, greeting. Whereas it is 
repreſented to us in our court of Chancery on the part of 
A. B. complainant, that he hath lately exhibited his bill of 
complaint in our ſaid court of Chancery againſt you the 
| faid C. D. and E. F. defendants, touching the matters 
therein contained; and that you the ſaid defendants being 
ſerved with a writ, iſſuing out of our ſaid court; com- 
manding you to appear to and anſwer the ſaid bill, have 
not obeyed the ſame, but are in contempt to an attach- 
ment, for not appearing to and anſwering the faid bill; and 
yet in the mean time you unjuſtly, as is alledged, proſecute 
the ſaid complainant at law, touching the matters in the ſaid 
bill complained of: We therefore in conſideration of the 

do ſtrictly injoin and command you the faid 
C. D. and E. F. and all and every tlie perſons before men- 
tioned, under the penalty of two hundred pounds, to be le- 
vied on your and each of your lands, goods and chattels, to 
our uſe, that you and each of you do abfolutely deſiſt from 
all farther proceedings at law againſt the ſaid complain- 
ant, touching any of the matters in the ſaid bill complained 
of, until you and each of you ſhall appear to and _ 
ſwer the complainant's ſaid bill, clear your contempts, and 
this court make other order to the contrary ; but never- 
theleſs the faid defendants are at liberty to call for a plea, 
and proceed to a trial thereon, and for want of a plea to enter 
up judgment ; but execution is hereby ſtayed, T_ 
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> 
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nd 


the King at Veſtminſler the 
year of his reign. - 


"The Ern 9 a Writ " Injundtion.. | || 


George the Second, by the grace of God, of Greet Bri- 
tain, France and Iveland; king, defender of the faith, and 
ſo forth; To his counſellors, attornies, ſolicicitors 


and agents, and every of chem, preeting.. Whereas it hath 


been repreſented unto ay in our court of Chancery, on the 


part of . + © complainant,” that he hath lately exhidite: d * 
his bill of complaint into our ſaid court of Chancery b 
you the ſaid „ defendant, to be relieved touching 
the matters therein containe# ) and that you the ſaid de- 
tendant, being ſerved. with a Wit, iſſuing out of gur ſaid 
court, commanding, vou. to appear to and anſwer the hid 
bill, have not obeyed the ſame, but are-m contempt. ta an attas 

ment for not appearing to and anſwering the ſaid bill ; and yet 
in the mean time you unjuſtly, as is alledged, proſecute the 
ſaid complainant at law, touching the matters in the ſaid 
ecke e ofa. We .thenpſop. in ein 08 


uſe, that you; ang every af you, do, abſolutely deſiſt from all 
further proceedings at law againſt the ſaid complainant, 


2 matters in the ſaid, bill complained" of, 
. 3 


. but — ſtaped,.. Witneſs our 
ſelf at Veſiminſter this 


e 2 
Ms... 5 


On a Dedimus. 
- 


To which bill you the ſaid defendant have appeared, but 
for delay have craved a commiſſion to take your anſwer in the 
country. 


On an Order for Time. 


To which bill you the ſaid defendant have appeared, but 
- delay have obtained an order of our ſaid court for time 
Sn ml 1%. Jn te en Ge ee 
LOS 


20 been, 10 0. algen, auen 


‚ To ubich bil you che faid defendant have appeared, but 
, for delay have put in an inſufficient anſwer and yet in the 
A el * 


e e ma of as Bebe” 


To which bill you the ſaid defendant have appeared, but 
the ide la the ſame, and are in contempt to an at- 
tackiment for want thereof; and het in the "mean nen 
ene ger. b 
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e e Batu Sc. Te N A eee 
e ſervants and agents, and each and every of 
them, greeting. Whereas it hath been repreſented unto 
us in our court of Chancery, in a certain cauſe there de- 
pending, wherein C. D. is complainant; and you the ſad 
A. B. ate defendant, on che part of the ſaid complainant, 
that; &. * in 9 re e 


r 


b 
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Note; In the injunQtions marked a, 6, c, welt words are to be 
left out (viz.) have cleared your contempt. 


tion 
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tion of the premiſſes aforeſaid, do ſtrictly injoin and com- 
mand you the ſaid A. B. and your workmen, labourers, 
ſervants and agents, and all and every one of 'you, under the 
penalty of one thouſand pounds, to be levied upon your and 
each and every of your lands, goods and chattels, to our uſe, 
that you and every one of you do from henceforth altogether 
abſolutely deſiſt from felling or cutting down any timber or 
other trees, ſtanding, growing or being in or upon the pre- 
miſſes in queſtion, or from committing or doing any other or 
further waſte or ſpoil in or upon the ſaid premiſſes, or any part 
thereof, r 
wary, Wanke, Ge. n goats! 


4 ſpecial luna to Hay baue till the Hearing, 0 4 


George, Ke. To C. 'D. his 1 dM. wg foli- 
citors and agents, and every of them, greeting. Whereas 
it hath been repreſented unto us in our court of Chancery 
on the part of A. B. complainant, againſt you the ſaid C. D. 
defendant, that the complainant being, Nc. ¶ {et forth, the 
allegation as in the order} therefore it was prayed that the 
complainant might have an injunction for ſtay of your the 
aid defendant's proceedings at law. until the hearing of the 


cauſe: We therefore in conſideration of the premiſſes afore - 


ſaid, do ſtrictly injoin and command. you the faid C. D, and 


all and every the perſons before . under the penalty 
of one thouſand pounds, to be levied upon your and every of 


your lands, goods and chattels, to our uſe, that upon the ſaid 
complainant's giving unto you the ſaid defendant C. D. judg- 
ment on the ſaid bond, with a releaſe of errors (and conſenting 
not to bring any writ of error) ſubject to the order of our 
ſaid court, that you and eyery of you do abſolutely deſiſt from 
taking out execution againſt the ſaid complainant until the 
hearing of this 2 508 faid N ee . 


neſs, &c. 
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| 4 "ſpecial, Injunttion. to bo the Defending from. — en- 
_  graving, &c. and A of . ee to an At of 
. B42 | 


Ck dane: To: N 05 eee e ee 
and-every c weir ſervants, workmen and agents, and to 
ee them, greeting. Whereas en the 
day af „ and on the day of laſt, it 
yn alledged to «s/n. our count.of Chancery, . 
babalf 7 and. bis wife, plaintiffs, againſt 
you the ſaid „ defendants, that by an act of parliament 
mole in the eighth year of the reign of it is (amongſt 
other things) enacted, That from and after the twenty- 
fourth day of June, one thouſand ſeven hundred and thirty- 
five, every perſon who ſhould invent and deſign, engrave, 
etch ar work in metzetinto'or chiare oh uv; or from his own 
works and inventions ſhould" cauſe the fame ſo to be done, 
ſhoult have the ſole” right and liberty of printing and re- 
printing the ſume for tlie term of | fourteen: years, to com- 
menco from the day of the firſt publiſhing thereof, unleſs 
by the eonſunt of che proprietor firſt had Had in vriting, and 
| figned"iti the pieſence of two or” more credible' wirnellss, 

under the penalties i fad” 4 f mentioned: 


That the faid” plaiftifrf ; ſſice the ſaid twenty- 
fourth day of June, Oe? Gen WA ind thirty- 


five, hath with great labour and 2 invented, deſign- 


ed, etched and engraved” About © cv Prints, being the 


repreſentations of; r. And om the day of 

I 78. 3 E the hr no! er: e | 

| and ; arid that notwithſtand- 
ing the aid” act of parliament, you the ſaid defendants have 


| copied, publiſhed” and fold the faid four laſt mentioned 


prints, as by the affdavit of the plaintiff.” read, 
ap el; to de relievei wherein, the fail” plaintiffs have 
exhibited their bill in our ſaid court of Chancery againſt 


you the ſaid defendants, as by the Six Clerks wegen ee 
| appeared, 


; «.% 
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— — baving put 
in your anſwer thereto, thereby „ 
"ubliſhed the faid prints, but ſay they were ſent to you by 

te fd defendant; ; and that as ſoon as you was 

informed of the. ſaid, plaintiff's. rights you, Fae them. back 
again: We having regard to the matters aforeſaid, and 

reading affidavits of notice of the ſaid „ 
hep n een eee aforeſaid. defen- 
dants 8 and your ſervants, 
working-men and agents, and all and every of you, under 
the penalty of one thouſand pounds, to be levied upon your 
and each of your lands, goods and chattels, to our uſe, 
that, you, and, each, and every one of you, do from hence- 

forth .altogether deſiſt from copying, engraving, . 1 

vorking, publiſhing and ſelling all or any of the, aforeſai 

inks un) th Further order of our aid court of Chaicery 

Witneſs, c. 


4 Writ of Injun#tion for the Defendant to deliver poſſeſſion of 
Lands to the Plaintiff, purſuant to a Decree. 


George the Third, &c. To C. D. and all other perſon 
and perſons whatſoever, who are in poſſeſſion of, or 
have or claim any right, title or intereſt whatſoever 
of, in or to all or any part of the meſſuage, lands, te- 
nements or premiſſes in queſtion, greeting. Whereas 
it hath been repreſented to us in our court- 
cery, in a cauſe wherein 4. B. and E. his wife are 
complainants, and you the ſaid C. D. are defendant, that 
by the decree made in this cauſe it was ordered, that you 
the defendant C. D. ſhould deliver poſſeſſion of the pre- 
miſſes in queſtion, and all deeds and writings in your cuſtody 
or power relating thereto, to the ſaid complainants ; that 
you the defendant, who are in poſſeſſion of the meſſuage or 
lands in queſtion, was ſerved with a writ of execution of the 
ſaid decree, and have been required to deliver poſſeſſion of 
the meſſuage and lands, which you refuſe to do; and a 


— of rebellion having been made out againſt 


Rr you 


om and ketüftd, Hat” you ine — 
fot' ts be fdunll, it Ws Bcr, An 4 

yd the ſaid Went, to iriſ6in 

Bog the f{id meſſuage and Hide to 0 

1 che Ad decree: We therefdte, 

in Ecce rien af "the pfemffes, "Jo Mrietty ithoin ad 

dir Kur . Ant G. P. afl All and every 

Mitr' pertöns before Hated, üfider the Penälty 'of bre 
Eh hs to be levied upon , each and & 

Minds, 55 Sid Mitte — 5. W dir ue, Wit that you, 


Ami e ve y | — Wer the pöſfeſſiön of the fad 


Pu" a ; writ eee ä 
1 dom withbut the King's licence, er leave of this court. 

This writ was formerly called a ſtatute writ, und chen 
ſparingly made uſe of; but it is now conſidered a remedial 
writ, and, as ſuch, become a cbmmon protxeſs of che 
eourt; it iſſues at the -comMencetnent-of a ſuit, When the 
phaintiff apprehends defendant-will fly to foreign parts, and 
theredyendeayour-to avoid the juſtice of the (u) nition ; 
it is granted at the inſtance of the plaintiff, by chis wappli- 
eation' to court, on motion or petition, and 'affidavit” that 
befendant is going beyond ſea, and df () money due to 
plinth and which, if defendant ſhould have an 
of leaving the kingdom, plaintiff -would - che in danger of 
loſing; this writ is always marked on the back thereof; with 
the ſum ſworn to, as a guide to the ſheriff, (to whom only it 
is generally directed) to take Tufficient ſurety by bail bond, 
CD in „ that deſendant will not 
depart the realm, withbut permiſſion of the court firſt 
obtained; and on _— Wo OO into ſuch 
band, 'ſhoriff"maby 'carty'hint to pri 

When'd vin Tees A erte, 
"of the Rolls, in fac penalty as the-Writreqtiites for yeilding 
bbeckente tiefeto, BY fat e ebürt By aithwer, Anda vit, or 
otherwiſe, that he Hatt: no deNigh of leaving the a 


. 4 11 * 
FEEL 4 — * 9 — #*F we r had” 


— — 


(u) 2 Chance? Cat 248. We; eee e e e e 
(x) By tandlng otder in Lord Chave; Corper's time, oath is to 
be made of the debt: 

( 2k hath been held an abuſe of this proceſs, to break | open 


lor aid take party in bed z yet court, for this Foſs, would not 
order him to be let at liberty. Fn 


Rr 2 that 


ö 6% Ne exeat regno, 
that he is not indebted to plaintiff in any ſum of money what- 
- ever; then he may give notice, and move the court, that the 

writ may be diſcharged, .and upon hearing counſel on both 
ſides, court will either diſcharge (z) or continue ſame, 
This writ hath been granted to tay defendant from going 
to (a). Scotland ; for though it be not out of the 
n out of the reach ef the dee ee 1 it is 
ichn ſame (5) miſchief. . „ ernie ese 
A rit lof ue exeat/ropne ought not 76 be granted widou 
(c) w bill - firſt filed Mikron to ground ſame, nor where the 
demand is entirely at lav g for there the plaintiff has bail, 
1 — ought not to have both at law and in equity, 
ä . 2Rep 32 E= ou aural © Fide Pri. 
Le. 1711 Metualg gd to 220; 
This writ hath been granted in Chancery to ſtop one 
«Froch going beyond ſea to avoid a ſentence in the 'eccleſiafti- 
Aden Sir Jerome Imithſom 's eaſe. 2 Vent. 345. 
A perſon having my money; and being about to go out 
e de kingdom, oy e by mW 2 5 e 
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a ay The modern W is for the defetduny to 92 een to 0 
 ubide the decree pronounced on hearitig, before court will diſcharge pa 
the writ, which ſecurity is takenby recognizance before the Ma- pe 
ter, as all other ſecurities. ate. So that defendant taken by Sheriff the 
on a Wit ne t Regno, ſeems obliged to enter into no leſs than inj 
three different bail bonds, before he can be diſcharged. or {et at | del 
.. bexty, + ix. in one to the Sheriff, in another to. ** e an 
Rolls 85 „and i . 4 third to aN Maſter in Chancery. 
2 (2) Note. la this caſe, condition of recognizance abb. not att 
to 8 or to Scotland. | our 
(5) 2 Salk. 702. 3 Mod. 127, 169. 4 Mod. 179. P. Wi. 8 
Rep, 263. See Caſ. Temp. Talbot; Chanc. 198. the 
(e) That this writ lies for a private matter, without bill ble! abe 
See Chan. Caſ. 116. 2 Chan. Rep. 19. F. N. B. 85. As for - = 
ent, on his ſolicitor's bill, on taxation being reported over paid 60/ 5 


ſolicitor being about to go beyond ſea, Pre. in Chanc. 171. 


ginn 


ſecurity to bey me. e on; 5 Rich. 2. 6651/2) 

Crompt. Jur. 64. Toth. 136. ins «#8 TIP \, £12 1 1993996 ;} 

If the perſon, againſt whom the writ iſſues, anſwers, 
and denies the equity of the bill, and if the court upon 
bearing counſel on both ſides, ſee . 19s NY; 
ts writ will Bd diced Aki b 

A ſurety in a ne exeat regno is not to be diſcharged upon 
the defendant's putting in his anſwer, not even after a 
decree againſt the defendant, and commitment for 19,000/. 
M decreed againſt him; for if there is no danger of the defen- 
he dant's going beyond ſea, being in priſon, then the ſurety is 
F in no danger. Preced. Chanc. 230. 1 Vm. 11 
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The form of the Writ ne exeat regno. 


George the Third, by the grace of God, of Great Britain, 
France and Ireland, king, defender of the faith, and fo 
forth, To our ſheriff of Middleſex, greeting. Whereas 
it is repreſented to us in our court of Chancery, on the 
part of A. B. complainant, againſt C. D. defendant {amongft 
other things,) that he the ſaid defendant is greatly indebted 
to the ſaid complainant, and deſigns quickly to go into 
parts beyond the ſeas (as by oath made on that behalf ap- 
pears,) which tends to the great prejudice and damage of 
the ſaid complainant, Therefore, in order to prevent this 
injuſtice, we do hereby command you, that you do without 
delay cauſe the ſaid C. D. perſonally to come before you 
and give ſufficient bail or ſecurity in the ſum of 

that he, the ſaid C. D. will not go or 

attempt to go into parts beyond the ſeas, without leave of 
our ſaid court; and in caſe the ſaid C. D. ſhall refuſe 
to give ſuch bail or ſecurity, then you are to commit him 
the ſaid C. D. to our next priſon, there to be kept in 
lafe cuſtody, until he ſhall do it of his own accord; and 
when you ſhall have taken ſuch ſecurity, you are forthwith 
to make and return a certificate ee to us in our ſaid 
Fourt 


together with this writ. 
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[ Chancellor. 
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That defendant is unable to at- 
tend to put in his anſwer 


Page 469 


Of a witneſs being old and in- 


km de came de bene eſſe 


1 ibid. 
of 1 of ſabpena to teſtify 
479 


Of defendant his clerk in court 
and ſolicitor to enlarge pub- 


Beszion the cogimiſſion} being || order to diſmiſs the bill, if the 
ibid, 


returned 
Of clerk in court 10 —_—_ pub- 
= lieation 471 
01 Glicitor to oe. publication 
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os — tending c to 
receide his money purſuant 


91 to obe Maſter's, report 
9 ſerving a petition 474 
Of ſeryigg an order on a clerk 
in court 1475 
Of ſerying an order 0 confirm 
391 A . Maſter's, . report, unleſs 
+; cauſe 14; Jbid: 
Of, ſerving an order, on 
>, Clerks in court 
Of, ſerving an iojunRion, | ibid. 
Jo obtain an order that ſervice 
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N clerks in court mw be good | 


ſervice 20 77 1477 


Of -producing all.  deeds,... &c, 
before a Maſter ..., 


2 


. 


of decree upon a clerk in 
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court 478 ] 
Of ſervice of a writ of execu- 
tion upon the parties ibid. - 


q ibid. I 
Of ſerving a writ of execution 
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| ibid, 
| Of defendant being ſerved with 


473 | .. 
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on two | 
476 
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Page 4 
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cauſe 
ſubpœna to hear judgment in 


aintiff makes default at the 


ing 481 
To ground an application for 4 ' 
commiſſion to examine witneſſes ; 
abroad / 


ibid, 

In ſupport. of a charge at the 
Maſter's _ -- 
The like 8 
Of the 8 of a judg- 
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ain 199. 247] 
Swearing and filing - 247 
Of a Quaker how taken 248 
Of a Jew ibid. 
Of a Peer ot Peereſs of une 
Without oath - n dic; 


la a foreign ear how tranſ- 

lated ©; nu) idid. 
Taken by nila" 229, 231 
Taken by dedimus ex pere 232 


Anſwer of 4 Q by dedimus 
enen 

Taken by e what notice 
is neceſſary, the form thereof, 
and of the oath 234, 235 
Caption of | ibid. 
Caption of Quakers 236 


Of a corporation ue i ibid. 
Of a Peer or Peereſs of the realm 
ibid. 

Taken by 3 — 
238 

Of infant, ideot, or lunatiek 45 
Juata of an infant's anſwer! by 
guardian ibid. 
Caption of an infant's beer by 
his guardian 248 
Referring for ſcandal and. im- 


267 

4 A ApPBARANCE 93 
With the regiſter 143 
Gratis to rejoin © 293 

- ATTACHMENT 

When it iſſues, and for what 100 
Has two returns ibid. 
Return of cepi corpus 101 
Form thereof uon 45; 008 
For coſts 103 


For want of anſwer or appearance 


bailable and how bailed ' 107 
Atem and bail-bond given 


' how to proceed 103 
For coſts not balable 107 
With proclamation 113 
Form thereof 114 
| ; BILL ORIGINAL | i 


183 
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Framing and conſtituent parts of 
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Scandal and impertinence 15 
Engroſſing and filing _ Ip 
| Several kinds and diſtindions of 
ibid. 
Amended 160122100 21 
Of interpleader 26 
Of certiorari | 28 
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Of revior ” Page 56 
In the nature of bill of reyivor 
| 66 


Impeaching decrees upon the 


ground of fraud 67 
To carry decrees into execution 
68 


Original in the nature of bills of 
revivor L 
Original -in the nature of ſupple- 


mental hill 71 
Filed by the particular direction 
of the court 72 

| Cavear 


Againſt ſigning a decree previous 
to the enrollments thereof, how 
entered, and within what time 
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Where granted 581 
Form and return thereof 382 
Cexrieicares 486 


Of appointing a guardian to an 


' infant Nin Darn 4. 247, 250 
Commsron | 
Of rebellion E N05 116 | 


To take anſwer where neceſſary 


© ++ . Pages 
How to proceed if defendent wi 
not name commiſſioners ibid, 
To take an anſwer. 231 
To take a Quaker's anſwer 232 
To take the anſwer of a cotpora- 
ou 1 
Special to take a plea, anſwer, or 
demurrer 238 
To aſſign a guardian for an infant 
- OT I RIA en e 
To aſſign a guardian, and to ale 
the anſwer of the infant by ſuch 
guardian 22 
To take a plea, anſwer ot de- 
murrer of an infant by his guar- 
dian already aſſigned 215 
To aſſign a guardian for an in- 
Fant, the guardian formerly a(- 


ſigned being dead 246 
To examine witneſſes 297 
Joining in commiſſion and ſtriking 
. names <>" 45 * 296 
Oath of commiſſioners, and clerks 
57 301 

When teturnable 30 
Who is entitled to carriage there- 


ol in the firſt inſtance ibid. 
When | defendant may ſue out 
one ibid, 
When | defendant may have the 
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Proceeding againſt commiſſioners 
by - refuſing to make a return there- | 
| on | 119 
How to take bail thereon, and 
form of the bond, and in what 


carriage of it 303 

Duplicate thereof when neceſſi- W 
ry, and in what caſes' 3593 Of 
Neglected to be executed, who Or 


caſes it may be taken ibid.. bears the expencece 
Form of the Writ 1320 Joining and naming-commiior H or: 
| Docket thereon 131 3 ers, and ſtriking * 1 On 
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How to proceed if adverſe party 
refuſe to ſtrike names Page 304 
gang? 75: He: ibid, | 
Who may be commiſſioners ibid. 
Within what diſtance from Lon- 
don iſſued e 
To examine witneſſes abroad, how 
and when obtained ibid. 
When to be made returnable 306 
How many commiſſioners inſerted 
therein 397 
Form thereof 308 
To examine de bene eſſe, in what 
caſes obtained 311 
To examine de bene eſſe reſtricted 
to the witneſſes named therein 


313 


COMMITMENT 


Of a witneſs for not attending to 
be examined 


Coxrzurr. Vide Paoczss ro 
ENFORCE APPEARANCE, | 


Cross BILL. Vide T1TLE BIII. 


Where a defendant is in contempt 
for want of anſwer, and puts 
in an inſufficient anſwer, pro- 
cels need not begin de nov 


Cos rs | 
Where no bill filed 96. 
5 ſcandal and impertinence 14 


attachment executed or not 
| 106 
Of attachment with proclamati- 
ons executed or not 'TLY 
of commiſſion of rebellion 117 


"JE if 


Who a not bound 


For not entering demurrer Page 


. 212 
Upon allowing demurrer 213 
For not entering plea 222 
For over - ruling plea 224 
Of firſt, ſecond, thitd or fourth 
inſufficient anſwer in town or 
by commiſſion 264 
Subpœna for 265 
Attachment for 103 
Allowing or diſallowing excep- 
tions C3 iin 
Hearing on bill and anſwer 417 


Of the day and cauſe going off 

for want of parties 416 
Of witneffes to be borne by pat- 
ties producing them 359 


To be tendered ot paid to wit- 


neſſes before examination 328 


Decker 


429 
How drawn by the regiſter 439 

| Paſſed and entered 431 
Niſi, or unleſs cauſe. 433 


Niſi made abſolute on affida vit 


and certificate 4 
Manner of ſhewing cauſe againſt 
+ making the ſame abſolute *437 
Who are bound by the decree 
44⁰ 
441 


| Signing and inrolling decrees 442 


Caveat againſt ſigning decrees in 


order to their incollment 444 
| Inrollment of decrees 8 445 
Dsrztxce 
To bills 146 
82 Perſons 
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Perſons capable and incapable by 
themſelves of defending a ſuit ||, 


3 Page 147 | 


Deus "" 


Framing i in general and PY argu- 
ing 4148 
To the firſt 83 of bill and 

- bills of diſcovery merely 150 
To relief generally, including a 
demutrer to diſcovery ibid. 
Becauſe the plaintiff is alone in- 


capable of inſtituting 4 ſuit 


me 2 + eo 


151 
For want of parties ibid. 
For want of ptivity between the 
plaintiff and defendant 152 
Fer want of title in the plaintiff 
153 
Becauſe the plaintiff ſhews an un- 


lawful claim 154 


For want of equity in the plain- 
* 3 ibid. | | 
Becauſe the plaintiff bach remedy | 
at law 1558 
Becauſe the plaintiff hath remedy 
in the eccleſiaſtical court : 456 
Becauſe the relief prayed. is a- 
gainſt a proceeding at law upon 
a criminal proſecution, or a 
mandatory writ ibid. 
Becauſe the plaintiff ought to 
have eſtabliſhed his right at law 
before filing his bill! ibid. 
Becauſe the plaintiff's demands 
ſeyeral things of different na- 
tures againſt ſeveral defendants 
by ſame bill 159 
Becauſe the bill is brought 605 


| 


part of a matter oni Page 
, et e | 
Becauſe the bill ſhews nn Pe 
Intereſt in the defendant 158 
Becavſs the bill ſhews no ground 


to charge the defendant with 
e 159 


Dewunnens, 


To I AND only £55" "00 
Becauſe the diſcovery may make 
the defendant liable to pains 
and penalties : 160 
Ws, it will make the defend- 
ant liable to forfeiture 161 
Becauſe the diſcovery is immate- 
-_-. 10 
Becauſe the plaintiff ſhews no title 
to the diſcovery + ibid. 
Upon a miſtake or 'inaccuracy in 
a bill 163 
To bills of diſcovery merely 159 


2 1 Dewonnen | 


Peculiar grounds of, to , the ſeve- 
ral other ſpecies of bills 164 


Toa bill of interpleadet 164 

Certiorari bills ibid 

To bills to 4 
ibi 


Bills of revivors and ſupplement, 
and bills in nature of bills of 

revivor and ſupplement 5 

'Ctofs bills | 

Bills of review, and in nature J 
bills of review, and bills to im. 

peach ee on the groan 
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Bills filed by the direQion of the 


TABLE or PRINCIPAL MATTERS. 
of fraud, or to carry decrees || - 


into execution - Page 166 || 


court 167 
Bills irregularly: exhibited ibid. 
Words of Wes preceding and | 


including 168 
Derosir 


On filing exceptions to an anſwer 


271 

Derosirioxs 392 
Scandalous and impertinent, how 
referred and expunged 394 
Amended 399 
Tranſlation of 400 


Words of courſe preceding depo- 
fitions at the Examiner's office 
7 | 
Words of courſe preceding depoſi- | 


tions by commiſſion 402 
DiscLAa1MoR. 208 
** * 
DisTRINGAS. 140 | 
DuvLIcares 


Of commiſſions to examine 303 


ExTzzxinG Decaees 343 
© $44 | 
432 
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Nugc pro tune 


Evivence 


What may be received. at the 
— 2444 


422 


Ex AMINATION Ip 


of wineſſes Page 31 3 
Different modes o 3716 
In town at the Ml office 


323 
of nawilling witaeſſes who refuſe 


to attend 326, 329, 330 
Of a witneſs in priſon or ſick and 


unable to axtend at the Exa mi- 


ner's office 330 
| By commiſſion 334 
Notice of executing commiſſion 10 

examine W 35 
Commiſſioners * 336 


Method of proceeding on a com- 
miſſion to examine witneſſes 


342 
Cons oaths and clerks 


- oaths, form of 


301 
Commiſſioners duty 348 
Witneſſes oath 347 ' 


How books, &c. are to be produced 
by ſubpana duces tecum 349 

| Exhibits how indorſed + 351 

Manner of returning cemmiſi 
and depoſitions 

How .commilhon..is to be at 8 


the office 91546 61 ln: 2008 
Adjournment hom made 353 
| Commiſſioners ox their clerks e. 

amined raghroigh "= 
| Examining defendant 
Not to be executed in term time 
without leave 1358 
Expences of — their 
dclerks and witneſſes 359 


Of vitneſſes reſident” abroad by 
commiſſion 3861 
Notice 
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Notice thereof upon commiſſion- 
ers or agent named by the party 
Page 362 | 
Certificate i in what manner wit- 
neſſes not of the Chriſtian reli- 
gion have been examined 364 
To perpetuate teſtimony 365 
De bene eſſe | 368 
In what caſes admitted 369 
No witneſſes examined but thoſe 
named in the order ibid. 
Viva voce at the hearing ibid. 
Jo what caſes admitted 
To prove exhibits only ibid. 
Proceſs to compel witneſs to attend 
0 be ene at the hearing 
99 | 371 
To the credit or 8 of a 
witneſs already examined 373 
Filing objectionss 374 
In town or by commiſſion 377 


Exczrrioxs 
Wanner | 259 | 
tow drawn, engrofſe and filed 


ibid. 
Within what hw to be filed 260 
What time to anſwer exceptions 
in town or country 261, 266 
When to be referred . ibid. 
Where defendant ſubmits 262 
Referred, and proceedings there- 
on before the maſter + ibid. 
Shewn for cauſe againſt diffolving 


an injunction 264 
Allowed proceedings to compel a 
better anſwer - 265 


Defendant ſubmitting. is not pre- 


370 | 


- cluded: from inſiſting upon the 
ſame matter again Page 268 
Lie not to plea and anfwer till 


- plea argued unleſs plea and au- 
ſwer are diſtince 


Lis not to demurter and pos, 
een demurrer argued, unleſs de- 
murrer is diſtinQ from the plea 


ibid. 

Words of courſe preceding and 
concluding 270 
To reports 95 271 


How drawn, engroſſed, and ſet 
down to be argued ibid, 
Depoſit made thereon bid. 


No time fixed by the courſe of the 

court for filing the exceptions 

at: 878 

Set down and argued. in court 

5: 1. 75 

Words of n preceding and 

concluding 279 
Exnigirs. 

3 to be proved 439 

May be proved viva voce at the 

| hearing 0 

Fzus Covert | 2,3 

Plaintiff marrying abates the ſui 

46 

Defendant marrying does not abate 

the ſuit idid, 

Plaintiffs huſband ig abates 

mae... 47 
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GuarDian 
To infants Page 146 
Ad litem how appointed 249 
Hanzas Coxrus 109 
How directed ibid. 
When obtained 111 
How ſerved 113 


Cum cauſis where neceſſary 110 


Alies Pluries ibid, 
Alies Pluries 111 
Form thereof 112 
Priſoner in a county gaol removed 
113 


Priſoner may remove himſelf to 
the Fleet priſon 
Hz ARNO 412 


And publication cannot be of the 


ſame term 384, 403 
Setting down cauſe for ibid. 
Subpœna to hear judgment 408 
Upon bill and anſwer 416 
When plaintiff does not appear 

418 
When defendant does not appear 
419 
rw there are not proper par- 


420 
What evidence admitted at the 
hearing 422 


Ipzorts 2, 146 


14, 197 
Tobe expunged 


IurzxTINENCE and SCANDAL. 


254 


| 


ibid. 


le 


Fage 2, 146 


How to ſue and defend 3, 241 
To proceed againſt an infant for 
want of appearance 98 
Cannot be forecloſed without a 
day to ſhew cauſe 433 
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